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No. 5.—Tuomas Racuanp, administrator of Samueu F. Jones, 
deceased, plaintiff in error, vs. THe Justices oF THE INFERI- 
or Court, forthe use of Exiza A. Jones, defendant. 


[1.] In a suit on a guardian’s bond, by the ward, against his guardian alone, 
itis not good cause for non-suit, that the plaintiff has not averred and 
proveda judgment or decree against the guardian, in his representative 
character, because the suit is against him in that character. 

[2.] When returns are made by an executor, administrator or guardian, to 
the Clerk of the Court of Ordinary, under the Act of 1820, it is the duty 
of the Court to pass them to record, or reject them at the next term of the 
Court after they are rendered to the Clerk, and if judgment is had, after 
that time, passing them to record, such judgment is irregular, and may be 
set aside, by a proceeding properly instituted for that purpose; but such 
judgment cannot be attacked collaterally, and will be sufficient whilst 
unrevoked, to admit the returns in evidence, in a suit by a ward against 
his guardian. 

[3.] A minor whose parents are in life, and who has a separate estate: Held, 
to be an orphan,in the meaning of the Act of 1799, entitled “an Act for 
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the better protection and security of ‘ditlionn wala seit estates,” and en- 
titled to the preference therein given to orphans. 


[4.] Property mortgaged and not sold under the mortgage at the death of 
the mortgagor: Held, to be assets in the hands of his executor or admin- 
istrator, out of which, orphans are entitled to be paid to the exclusion of 
the mortgage creditor. 

[5.] In Georgia, a mortgage does not transfer the legal estate, andis an in- 
cumbrance or security for a debt only. 


[6.] The preference given to orphans and deceased persons, under the Act of 
1799, overrides all liens upon the property of a deceased guardian, execu- 
tor or administrator. 


[7.] The only bar to a suit by a minor against his guardian on his bond, is 
the term which the Statute prescribes for sealed instruments. 


Debt, in Macon Superior Court. Tried before Judge Waxman, 
March Term, 1851. 


This was an action for the use of Eliza A. Jones, against the 
representative of the estate of Samuel F. Jones, her father and 
natural guardian, upon the bond given by him as guardian. 

Defendant’s counsel demurred to the declaration, and after- 
wards moved for a non-suit on the same ground, viz: that the 
declaration did not show, nor was there any proof that a decree 
or judgment of a Court of competent jurisdiction had been ren- 
dered, fixing the debt or sum for which defendant’s intestate 
was liable, before this suit on his bond. The Court overruled 
the demurrer, and motion for a non-suit, and error is assigned 
thereon. 

Plaintiff’s counsel offered in evidence, a certifiedcopy of a 
paper purporting to be a return of Jones as natural guardian. 
The return was lodged with the Clerk of the Court of Ordinary, 
in vacation, in the year 1844. In 1848, the Court of Ordinary, 
by an order, directed (Jones being dead) the return to be record- 
ed. Defendant’s counsel objected to the copy going in evi- 
dence, on the ground that the order of the Court of Ordinary 
was void. The Court overruled the objection and admitted it in 
evidence ; and this decision is assigned as error. 

Defendant’s counsel offered in evidence, a mortgage made by 
intestate in his life-time, covering several negro slaves, and also 
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sundry fi. fas. against Jones, and to prove that the property 
mortgaged had been sold by the Sheriff under the mortgage ji. 
Ja. and the money paid to the mortgagee. The Court rejected 
the evidence, and this is assigned as error. 

Defendant’s counsel offered to prove that the plaintiff below, 
Eliza A. Jones, was 21 years old, more than four years before 
the death of Samuel F. Jones. The Statute of Limitations 
having been pleaded, the Court rejected the evidence, and this 
also is assigned as error. 


S. & D. Mitten, for plaintiff in error. 
G. R. Hunter, for defendant. 
By the Court.—Nisset, J. delivering the opinion. 


[1.] This suit is brought against the representative of a de- 
ceased guardian, on his bond, to recover the estate of his ward. 
The sureties are not sued. It is the same as if the guardian, be- 
ing in life, was sued on his bond. The motion to dismiss the 
action, andthe motion for a non-suit after the evidence for the 
plaintiff was closed, go upon the ground that before a recovery can 
be had against a guardian, in his personal character, there must 
bea judgment or decree against him, in his representative char- 
acter. This suitis forthe very object claimed by the plaintiff 
in error. The guardian is here sued as guardian. It is on ac- 
count of his trust as guardian, and for a default therein, that he 
becomes liable on his bond. In the argument, counsel for plain- 
tiff in error, insisted that a guardian could be called to account 
only in a Court of Chancery. Not so; he may be equally sued 
at Law. He is liable at Law on his contract with the Ordinary 
—his bond. Independent of his bond, the plaintiff could pro- 
ceed against him at Law if he was willing to take the risk of 
- making out his case at Law. By our Statute, a party is not 
driven into Equity, if he conceives that he can establish his claim 
without resort to the conscience of the defendant. Cobb’s New 
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Dig. 464. Justices, &c. use of Davis vs. Hemphill, 9 Ga. R. 65. 

[2.] The returns from the records of the Court of Ordinary, 
were properly admitted in evidence. It appears that these 
returns were made by the guardian in his life, to the Clerk of 
the Court of Ordinary, under the Act of 1820, in February, 1844, 
and were not passed to record until July 1848. At that time, 
they were recorded in pursuance of an order of the Ordinary 
then passed. The objection to the admission of this paper is, 
that the Act of 1820 requires returns recorded by the 
Clerk in vacation, to be passed to record or rejected at the next 
succeeding term, and that this was not done in this case, but on 
the contrary, these returns were not passed to record untfl four 
years or more, after they were received by the Clerk. We 
think that the counsel for the plaintiff in error, is nght in his 
construction of the laws regulating the subject matter, whilst we 
hold the objection insufficient to exclude the evidence. : The 
Act of 1820 does not, in so many words, declare that the Court 
of Ordinary shall pass or reject returns made to the Clerk in 
vacation, at the next succeeding term, but we think such, not- 
withstanding, was the intention of the Legislature. The Act of 
1810 (Cobb’s New Dig. 317.) makes it the duty of the Court, 
where returns are made to the Court, after examining, to appro- 
bate or reject them, and if approved, to order the Clerk to re- 
cord them. When to order them to record? Clearly when 
they are presented—at the term when they are presented. This 
is the general law. Prior to the Act of 1820, returns could only 
be made in term. That Act authorizes executors, administra- 
tors and guardians to exhibit their accounts and vouchers to the 
Clerk of the Court of Ordinary, at any time when the Court is 
not in session; and makes it the duty of the Clerk to qualify them 
to the correctness of their accounts, and to examine them and 
their vouchers, and make a special report to the next Court of 
Ordinary, of the correctness and reasonableness of such accounts, 
“upon which report, (says the Act,) the said Court shall either 
pass or reject such accounts, or any part thereof.” Cobb’s New 
Dig. 320. This Act of 1820 and the Act of 1810, are in pari 
materia, and are to be construed together. The Act of 1810 
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requires the Court of Ordinary to order returns to be recorded. 
That duty is not dispensed with by the Act of 1820. The Or- 
dinary is bound to order returns to be recorded, made under 
the Act of 1820, as well as returns made under the Act of 
1810, in Term, under and by virtue of the Act of 1810. 
If, as we think, returns made under the Act of 1810 are 
to be passed upon and ordered to record at the term when 
rendered, then we say, that Act requires that returns made to 
the Clerk under the Act of 1820, shall also be passed upon and 
ordered to record, when such returns are submitted to the Court 
for rejection or approval; and thatis, by the Act of 1820, at the 
next term after they are rendered to the Clerk. From the fact 
that the Legislature requires the Clerk to report the accounts to 
the next Court of Ordinary, after they are rendered to him, it is 
fairly inferable that they intended the Court to pass judgment on 
them, and if approved, to order them to record at that term. 
Why require him to make report to the next term, unless for the 
purpose of then having the judgment of the Court on their cor- 
rectness, and for the purpose of having its judgment then.on their 
fitness for record? This construction is not only in accordance 
with the general policy of our laws upon this subject,*but any 
other construction would defeat that policy. The returns are 
required to be recorded, that wards, distributees, legatees and all 
other parties in interest, may know the condition of, and their 
rights in, the estate represented by an executor, administrator 
or guardian, as the case may be, and that they (the trustees) 
may have a perpetual memorial for their protection. If returns 
may lie unrecorded in the hands of the Clerk, inaccessible and 
removable, capable of loss or destruction, for years, or even for 
months, these objects cannot be attained, as to the sufficiency of 
the objection. For the reasons given, the judgment of the Or- 
dinary passing these returns to record four years after they were 
rendered to the Clerk, is an erroneous judgment—it is irregular, 
_in this; that it was pronounced after the term of the Court of 
Ordinary next following the rendering of the returns to the Clerk. 
But it is nota void judgment. It isthe judgment of a Court of 
competent jurisdiction, and cannot be collaterally assailed. It 
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is a valid judgment, until set aside by a proceeding instituted be- 
fore the Court which rendered it, for that purpose, and as such, 
it is sufficient to admit the returns in evidence. 4 Geo. R. 47. 
9 Geo. R. 246. 

[3.] The plaintiffs below, in making out their case, had _pro- 
ven that certain slaves had come into the possession of the ad- 
ministrator of Jones, the guardian, as assets belonging to his estate. 
The plea of plene administravit was filed. 'To support this plea 
and to show that these slaves were not assets, the defendant be- 
low tendered in evidence a mortgage deed for them, executed 
by Jones, in his life-time, to A. H. Flewelen, the record of fore- 
closure, and fi. fa. which issued on the judgment of foreclosure, 
and entries thereon showing that the negroes had been sold by 
the Sheriff. This evidence was repelled, and the defendant be- 
low excepted. In support of this exception, counsel made two 
points. First, they insist that the usee of the plaintiff in the case 
is not within the preference given to orphans, by the Act of 1799, 
because, when the estate was given to her, and when her father 
was appointed her guardian, her parents being in life, she was 
not an orphan. This being so, the mortgage foreclosure, &c. 
ought to” have been admitted, to show an appropriation of the 
slaves, legal and valid against her claim, aside from that prefer- 
ence. Now it is true in ordinary parlance, that a child whose 
parents are living is not an orphan. And it isalso true, that the 
Act of 1799, uses the word orphan. It is as follows: “ When 
any guardian, executor, or administrator, chargeable with the 
estate of any orphan or deceased person, to him, her or them 
committed, shall die so chargeable, his, her or their executors, 
or administrators, shall be compellable to pay out of his, her or 
their estate, so much as shall appear to be due to the estate of 
such orphan or deceased person, before any other debt of such 
testator or intestate.” Cobb’s New Dig. 288. In construing an 
Act of the Legislature, we look first of all for the intention. 
What did the Legislature intend by the word orphan in this Act? 
If the meaning was wholly free from doubt, no interpretation 
would be admissible; for any construction variant from the clear 
meaning of a Statute, would be judicial legislation. The mean- 
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ing in this Statute is not perfectly unambiguous and theretore, we 
resort to interpretation. The words of an Act, the subject mat- 
ter, and the reason or motive which prompted it, are among 
those things proper to be considered in the ascertainment of the 
legislative mind. The subject matter of this Act is the estate or 
property of minors—and the purpose or motive of the Legisla- 
ture, was its security and protection, in the hands of a guardian, 
at his death. The usual popular meaning of words is ordina- 
rily to be adopted, yet not necessarily or universally. They 
are to be considered as having regard to the subject matter— 
that is presumed to be always in the eye of the legislator. Hence 
when a word or words are of doubtful meaning, in the application of 
a Statute, the subject matter may dissolve the doubt and fix their 
meaning, so as to make it harmonise with the object of legis- 
lating upon the subject matter at all. Looking to the subject 
matter of this law, the estates of minors; and looking to the 
reason and object of the law, the protection of these estates ; it 
will be impossible to conclude that, when the Legislature speaks 
of an orphan, it meant to designate alone a minor whose parents 
are dead. These fall within every meaning of which the word 
is susceptible, and are of course embraced in the provisions of the 
law. With these signs of intention in view, I cannot believe 
that’ the Legislature had regard to the natural relations which a 
minor sustains to the rest of the world, in the use of this word. 
They did not intend it as descriptive of those alone, who are orphans 
in the customary use of the word; but they intended to describea 
class of persons who are, by law, capable of acquiring property by 
gift or inheritance, and who, being minors, are incapable of repre- 
senting their property, and which, on that account must be repre- 
sented by a guardian. Isay that this intention is inferable from 
the subject matter and reason of the law. A minor whose 
father is in life, falls within this class, as well as a minor whose 
parents are dead. He is capable of acquiring an estate—he 
_ Can not represent it—he also must have a guardian. A father 
has no power over his son’s estate, but as trustee or guardian. 
1 Black. 453. 10 Page, 373. He occupies to the subject mat- 
ter the same relation that an orphan holds, and judging the law 
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m pie light of the subject matter, it applies to Iie ‘And is he 
not equally within the reason of the law? His estate passes in- 
to the hands of a guardian also; he is, by reason of minority, equally 
liable to the frauds and cupidity of his guardian—his estate re- 
quires equally the protection which this Act gives. I do not know 
that the word has any definite legal meaning—certainly no tech- 
nical meaning. A child situated as thisis, is quoadits separate es- 
tate, and in any fair legal meaning of the term, an orphan. ‘The 
words in a Statute are to be taken “in a lawful and rightful 
sense,” according to Coke. Coke’s Litt. 381,6. That is, ac- 
cording to a fair legal interpretation, as distinguishable from 
a literal meaning. ‘“ Et qui heret in littera heret in cortice, as 
often before hath been said.” Coke. ‘In interpreting an Act of 
Parliament, (says Mr. Smith,) it is not, in general, a true line of 
construction, to decide according to the strict letter of the Act; 
but the Courts will rather consider what is its fair meaning, and 
will expound it differently from the letter, in ordgr to preserve the 
intent.” Smith's Com. on Statutory and Constitutional Construc- 
tion, 659. 7 T.R.196. E. C. L. R. vol. 46. 16.43. 11 
Rep. 73. Coke’s Litt. 381, 6. 3 Rep. 27. Brown’s Legal 
Maxims, p. 299. 2 Sumner R. 345. Where a strict adherence 
to the letter will lead to injustice, the strict letter of the law will be 
controlled. Smith’s Com. on Stat. and Const. Const.662. 1 Kent's 
Com. 462. 15 Johns. R. 380. 14 Mass. R.92. Wecan- 
not, in this case, adhere to the literal meaning of orphan, and 
thus throw out of the protection of this Statute, a large class who 
fall within its reason and spirit, and occupy the same relation to 
the subject matter, that those hold who are confessedly within 
its protection. This would be to make the law work injustice. 

Again, by the Act of 1823, which is an Act “more effectually 
to secure the property of minors against the mismanagement of 
their natural guardians, by requiring bond and security, as in 
other cases of guardianship,” the Legislature have recognized 
minors whose fathers and mothers are in life, to be orphans, so 
far as to require the Ordinary to withhold their property from 
their natural guardians until they give security, &c. This Act 
may be considered as expressive of the legislative mind, as to 
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what class of persons are intended to be protected by the Act of 
1799. Cobb’s New Dig. 322. 6 Geo. Rep. 401. 

[4.] Second, they insist that if the usee of the plaintiff in this 
case is within the provision of the Act of 1799, yet the pre- 
ference given to orphans in that Act, is a right to be paid, to the 
exclusion ofall other debts, out of the estate of the testator or 
intestate, and that property mortgaged during his life, and sold 
under the mortgage after his death, is no part of his estate—is 
not assets in the hands of his administrator or executor. In brief, 
they hold that the orphan is not to be paid, to the exclusion of a 
mortgage creditor of his guardian. We differ with the learned 
counsel. Iam not prepared to say, but that in England, mort- 
gaged property is held not to be assets in the hands of the ex- 
ecutor. Whether well settled there upon principle or not, such 
is, I believe, the rule, upon authority. Nothing but the equity of 
redemption is there assets; and it seems to be rather an unset- 
tled point, whether that is equitable or legalassets. The rule in 
England goes upon the idea that a mortgage isa conveyance of 
the fee. As to the effect of a mortgage in England, it will pay 
the curious student to examine an exceedingly able dissenting 
opinion of a learned and good man, (the late Judge Southard, of 
New Jersey,) which was adopted upon appeal. 1 Southard’s NV. 
J. Rep. 260. 2 Ib. 865. 

[5.] With us, this is not an open question. We have decid- 
ed, that a mortgage is but an incumbrance—a security with a 
lien—and that the mortgagor is not divested of the legal estate 
until foreclosure and sale. At his death, therefore, there being 
then no foreclosure and sale, the guardian was seized of these 
mortgaged slaves—they were’part of his estate, and subject to 
administration. Out of them, as well as out of all the balance 
of his estate, the orphan is entitled to be paid, to the exclusion of 
all other debts, whether secured by lien or not. 

[6.] The preference given to the orphan, overrides judgment, 
mortgage and other liens. It was the duty of the administrator 
to protect him and himself. It was competent so to do, and if 
he has failed in his duty, his isthe peril. 1 Kelly, 176. Ibid, 
266. 5 Ga. Rep. 274,291. With the same view, the defend- 
vo. x 10 
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ant below offered in evidence judgments against the guardian, 
which he had paid, which the Court ruled out, and correctly, for 
reasons already stated. See especially, 1 Kelly, 266. 

[7.] This being a suit at Law on the bond, no limitation term 
is applicable to it, but that which our Statute prescribes for seal- 
ed instruments. The exception taken, therefore, on the ruling 
of the Court, repelling the evidence offered to support the plea of 
the Statute of Limitations for four years, cannot be sustained. 
9 Ga, Rep. 328. 

Let the judgment be affirmed. 





No. 6.—Joun Wuat ey, tenant, &c. plaintiff imygrror, vs. Doz 
ex dem. Josuua Newsom and another, defendants in error. 


[1.] Vendees, under judicial sales, shall not be put to the same proof in 
ejectment as in common cases of persons buying lands from individuals. 


[2.] A purchaser atSheriff’s sale, has only to show his deed, the execution 
under which the land was sold, and prove title in the defendant, or posses- 
sion since the rendition of the judgment, and the onus prodandi is cast up- 
on the opposite party. 

[8.] In a Sheriff’s deed, the property must be described with reasonable cer- 
tainty,and he can sell nothing under an execution, which the creditor can- 


not enablehim so to describe. 


Ejectment and motion for a new trial, in Macon Superior 
Court. Decided by Judge Warzen, March Term, 1851. 


This bill of exceptions was filed to the decision of the Court 
below, on a motion for a new trial. Oneground taken for a new 
trial was, that the Court erred in allowing the Sheriff’s deed and 
execution to be read to the Jury, as evidence of original title in 
Whatley—objections being made thereto, on the ground that 
Said Sheriff’s deed was not original, and that the plaintiff must 
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show a legal title in Whatley, the defendant in fi. fa. at the time 
of the sale by the Sheriff. 

This ground was overruled by the Court below, and is assign- 
ed as error. 

Another ground taken for a new trial was, that the Court err- 
ed in overruling the motion for a non-suit, made by defendant, 
on the ground, that the deed from the Sheriff to the plaintiff, 
conveyed only the interest of Whatley, the defendant in ji. fa. 
in the premises, without specifying the quantity of interest own- 
ed by the defendant in fi. fa. and no evidence had been sub- 
mitted to show what that interest was. 

The evidence showed that the fi. fa. was levied on “all John 
Whatley’s interest in lot of land, number not known, the place 
whereon said Whatley now lives, pointed out by John Mitchell.” 
The deed to the purchaser professed to convey “the interest of 
John Whatley in lot of land No. 271, 1st district of said Coun- 
ty,” (Macon.) 

The Court glow overruled the motion for a new trial on this 
ground, and this is assigned as error. 

Other grounds of error were assigned, but were not decided 


by this Court. 








G. R. Hunter, for plaintiff in error. 
Rozinson & Miter, for defendant in error. 
By the Court.—Lumpxin, J. delivering the opinion. 


This was an action of ejectment, brought to recover the south 
half of lot No. 271, in what was originally the 1st district of 
Muscogee, now Macon County. A verdict having been ren- 
dered for the plaintiff for the premises, and one hundred and fifty 
dollars mesne profits, a new trial was moved for, on various 
grounds. I shall consider the two first only. The first, as it is 
~ an important point in practice; and the second, as it disposes 
finally of the case. 

It is alleged that the Court erred— 
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First, in allowing the Sheriff’s deed, and the execution under 
which the land was sold, to be read in evidence, as original title, 
it being insisted that the plaintiff must show a legal title in John 
Whatley, the defendant in execution, at the time of the sale by 
the Sheriff. 

Secondly, in overruling the motion for a non-suit, on the 
ground that the Sheriff’s deed to the premises in dispute, con- 
veyed only the interest of Whatley, the debtor, without specify- 
ing what that interest was. 

[1.] The practice in this State, has always been to treat the 
case of a purchaser, under a judicial sale, as materially different 
from the common cases of persons buying lands from individu- 
als; nor does the law expect the same regular titles to be shown 
in the former as in the latter instances. 

[2.] The policy of the law, therefore, declares, and it is con- 
sistent with the plainest common sense, that where a party re- 
lies on Sheriff’s title, it is only necessary to produce the execu- 
tion, with the sale under it, and the deed mad@in pursuance 
thereto, and prove either title in the defendant, or possession 
subsequent to the rendition of the judgment, and the burthen of 
proof is cast upon the opposite party, seeking to recover the 
land. It is for him to explain how such debtor came into pos- 
session, and under what title or pretext thereof, or claim, he ob- 
tained such possession, and, also, show a notoriety of claim on 
his part previous to the Sheriff’s sale. 

To require the purchaser to go further, would be to impose a 
burthen which, in the end, would prove highly injurious, both to 
debtor and creditor, as it would drive off bidders and purchasers 
from these public sales. The defendant’s property being seized 
and sold against his will, it is not to be supposed that he will 
surrender up to the purchaser the muniments of his title. Hence, 
the analogous practice in claim cases, of requiring only of the 
plaintiffin fi. fa. to show either title in the defendant, or posses- 
sion after the date of the judgment, and having thus established a 
prima facie case of liability, the onus, as before, is thrown upon 


the claimant. 
[3.] But the main question in this case is, does the Sheriff’s 
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deed sufficiently describe the land, so as to enable the purchaser 
to maintain ejectment for its recovery? We think not. The 
interest only of Whatley in the lot, was levied on and sold, and 
conveyed by the deed, without specifying what that interest was ; 
whether a mere possession, aterm, a fee, a succession, remain- 
der, or any other estate, or whether in the whole or a part only 
of the land. Upon principle and policy, as well as authority, we 
are clear that this defect is fatal. 

We would not be understood as maintaining that an interest 
cannot be sold ; on the contrary, we can conceive of no interest 
belonging to the debtor, which may not be reached and made 
subject, either at Law or in Equity, and usually this may be 
done at Law. That is not the point. When the attempt is made 
to levy and sell that interest, should it not be described in such a 
way, as that the creditor, debtor and the public, may all be noti- 
fied what it is thatis selling.? A contrary practice may have ob- 
tained in some of the Circuits of the State, but believing as we 
do, that it is manifestly wrong, we feel bound to discountenance it. 

In Haven et al. vs. Cram, (1 N. H. Rep. 93,) it was held, that 
a Constable’s deed of a certain tract of land, part of lot No. 
300, containing two hundred and fifty acres, was void—the lot 
consisting of four hundred acres, and there being no location of 
the land conveyed. 

In Darling vs. Crowell, (6 N. H. Rep. 421,) in a grant of land 
excepting one-half, and one-half acre for the use and flowing of 
water for a mill, the exception was held void for uncertainty, for 
the reason that the part reserved was not described with sufh- © 
cient precision and accuracy. If one grant a house, excepting 
one chamber, or a manor, except one acre, but doth not set 
forth which chamber or which acre, the exceptions are void for 
uncertainty. 

Simonds vs. Catlin, (2 Caine’s Rep. 61,) was a case of Sheriff’s 
sale, which was set aside, and Judge Kent, in delivering the opin- 
ion of the Court, says: “ Nor is there any certainty in the thing 
sold. It is stated to be all that farm or tract of land in Pompey, 
in the tenure and occupation of the defendant ; but there is no 
kind of estimation of the quantity sold, nor in what part of the 
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town it lays, or how marked and bounded. We do not mean to 
be understood to say, that the deed or note, in wniting, of the 
Sheriff’s sale, must be precise as to the quantity of acres, and 
as tothe metes and bounds, but the thing sold must, in all 
cases, be specified with so much precision, as from the descrip- 
tion it can be reduced to certainty, and especially in the case of 
Sheriff’s sales ; for it was decided in Jackson ex dem. Jones vs. 
‘Striker, (October Term, 1799,) that at such sales no property 
could pass, but what was, at the time, ascertainea and declared. 
This appears to us to be an excellent rule to prevent fraud and spe- 
culation at such sales, and we should be sorry to see it impaired.” 

In Jackson vs. Rosevelt, (13 Johns. Rep. 97,) it was held, that a 
Sheriff’s deed to a purchaser, under an execution, describing the 
premises sold, no otherwise than as “all the lands and tene- 
ments of the defendants, situate, lying and being inthe Harden- 
burg patent,” is void for uncertainty. And the Court say, that 
“To hold otherwise, might be attended with consequences de- 
structive to the rights of the debtor. No estimate of the value 
of the lands offered for sale, could be made from this general 
‘and indefinite description, and without some definite information 
as to its situation, there must, generally, be a sacrifice of pro- 
perty, either.by the debtor or purchaser. In most instances, if 
not invariably, the former would experience the loss. The offi- 
cer ought to prevent such a consequence. The least that can 
be required of him in making the sale is, to locate the lands, 
and to afford means to the bystanders and bidders of informing 
themselves as to the value. This was not done in the present 
case. The deed, therefore, given by the Sheriff, must be deem- 
ed wholly inoperative, for want of sufficient description of the 
premises alleged to have been sold, and if so, the purchaser had 
no right to institute proceedings in partition under it.” 

Again, in Jackson vs. DeLaney, (Ib. 538,) it was decided unan- 
imously by the Court of Errors of the State of New York, that 
in a Sheriff’s deed, the land sold must be described with rea- 
sonable certainty, and that the officer can sell nothing under an 
execution, which the creditor cannot enable him to describe ; 
and Chancellor Kent, in delivering the opinion, says, “ It appears 
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to me to be altogether inadmissible, that the property of a de- 
fendant should be swept away, on execution, in this loose, un- 
defined manner. It would operate as a great oppression on the 
debtor, and lead to the most odious and fraudulent speculations. 
No person attending a Sheriff’s sale, can know what price to 
bid, or how to regulate his judgment, if there be no specific Or | 
certain designation of the property. To tolerate such judicial 
sales, would be a mockery of justice; the Sheriff cannot sell any 
land on execution, but such as the creditor can enable him to 
describe with reasonable certainty, so that the people whom the 
law invites to such auctions, may be able to know where and 
what is the property they are about to purchase. The title, 
therefore, set up by the defendant, under the Sheriff’s deed, must 
totally fail.” 

I should deem it an act of supererogation to discuss, at any 
great length, a question so plain and clear, both upon reason 
and adjudged cases. The judgment of the Court below, upon 
this ground, must be reversed. 





No. '7.—M. Hottoman and another, executors of J. G. Perry, 
plaintiffs in error, vs. R. M. Copenanp and wife, defendants 


in error. 


[1.] Where a testator made his will, disposing of his property to his wife and 
children then in life, and two years after the date of his will, had another 
child born, for whom no positive provision was made, and departed this 
life without altering or revoking said will after the birth of such after- 
born child: Held, that according to the provisions of the Actof 1834, the 
testator must be considered ashaving died intestate, notwithstanding such 
after-born child might be entitled to some portion of the testator’s estate 
under the will, on the happening of certain contingencies mentioned there- 
in, under the general description of “children.” 
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Appeal from the Ordinary. Tried in Stewart Superior Court, 
before Judge Iverson, April Term, 1851. 


The following facts were agreed upon by the parties in the 
Court below— 

“John G. Perry, on the 2d day of March, 1848, made and 
published his last will and testament. On the 18th day of No- 
vember, 1850, he departed this life. In the month of May, 
1850, previous to his death, a child, a daughter, still in life, was 
born. At the January Term, 1851, of the Court of Ordinary, 
the will was proven and the executors qualified. The estate 
was worth about $45,000. At the March Term of the Court of 
Ordinary, 1851, Copeland and wife moved to set aside the pro- 
bate of the will, and to have an intestacy declared, on the 
ground that there was no provision in the will of John G. Per- 
ry, for the child born after the making of the will. The Court of 
Ordinary granted the motion, and an appeal was taken to the 
Superior Court, where the judgment of the Ordinary was af- 
firmed. ‘This is the error complained of. 

The will of John G. Perry provided, that “all his estate be 
kept together for the mutual benefit of his family, to wit: his 
wife and children,” (naming those then in life,) “in order that 
all of his children above named may be raised to maturity and 
receive an equal education”—“ no distribution to be made of 
his estate, except his negroes, until the youngest child becomes 
of lawful age, and until that time the proceeds to be invested 
for the benefit of those concerned, as appeared in the will.” 
“‘ When the youngest of the above named children arrives at 
lawful age,” the property to be sold, and divided “among all of 
his legatees ; and should his wife not marry, she was to draw 
an equal share, at that time, with his surviving children.” The 
other provisions in the will were specific bequests. 


B. H. Worr1t1, for plaintiffs in error. 


J. M. Crank, for defendants. 
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By the Court—Warner, J. delivering the opinion. 


[1.] By the Act of December, 1834, it is declared, that “In 
all cases where a person. having made a will, shall marry, or 
have born a child or children, and no provision shall be made in 
said will for the wife, after married, or child or children after born, 
and shall depart this life without revoking said will, or altering 
it subsequent to said marriage, or subsequent to the birth of said 
afterborn child or children, the Justices of the Inferior Court of 
the County, while sitting as a Court of Ordinary, having juris- 
diction of the case, shall pass an order declaring that such per- 
son died intestate, and his estate shall be distributed under the 
laws of this State regulating the distribution of intestates’ es- 
tates.” Prince, 254. John G. Perry, onthe 2dday of March, 
1848, made his will. In the month of May, 1850, after making 
his will, a child was born. On the 18th November, 1850, John 
G. Perry departed this life, without revoking or altering his said 
will, subsequent to the birth of said afterborn child, and the 
question is, whether according to the provisions of the Statute, 
he did not die intestate? It is contended that he did not die in- 
testate, because, by some of the provisions in the will, particu- 
larly those mentioned in the seventh, third, and second items 
thereof, the afterborn child, under the description of “ children,” 
might be entitled to some portion of the testator’s estate, and, 
therefore, that such afterborn child is provided for by the will of 
the testator. The testator had other children living at the time 
of making his will, and those were the children which he had in 
his mind at that time ; as more than two years elapsed from the 
time of making his will, until the birth of the afterborn child, 
the testator, when he made his will, did not contemplate the ex- 
istence of this afterborn child ; none of the provisions made there- 
in were intended for her benefit. It is true, that on the happen- 
ing of some of the contingencies contemplated by the testator, 
this afterborn child: might take some portion of the testator’s es- 
tate, under the general description of “ children,” but that is not 
the provision which the Statute contemplates. The Statute con- 
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templates the present, or probable existence of the afterborn 
child, in the mind of the testator, when he makes his will, and 
thereby makes a positive provision for such child. There being no 
such positive provision made by the testator in his will for this 
afterborn child, we are of the opinion, that this is a very clear 
case of intestacy under the Statute. 

Let the judgment of the Court below be affirmed. 





No. 8.—Everett E. Sranpiey, plaintiff in error, vs. THe 
Srate or Georet,. defendant in error. 


[1.] Upon the trial of a criminal cause, it is error in the Court, after a jury- 
man with eleven others, has been chosen and sworn, to discharge him 
upon the ground of his having absented himself from the Court House 
without leave, without giving the parties an opportunity of removing his 
prima facie disqualification, occasioned by such absence. 


[2.] Upon application for a new trial, it is the better practice, when the rule 
nisi is granted upon any ground taken, to let all the grounds taken stand 
over for consideration upon a motion to make the rule absolute. 


Indictment for murder and motion for a new trial, in Ran- 
dolph Superior Court. Decided by Judge Warren, April Term, 
1851. 


In the trial of this cause—after eleven Jurors had been select- 
ed and sworn—Lewis Cannon, one of the eleven, absented him- 
self from the court house and the balance of the Jury, without 
the consent of the Court, for five or ten minutes. When he re- 
turned, the Court, of its own motion, dismissed the said Juror and 
discharged him from the case. After he was discharged—when 
the Court was about to punish him for a contempt—he stated on 
‘oath, that he had neither spoken to any one, nor had any one 
spoken any thing to him, in any manner touching the case. 

The discharge of Cannon, under the above stated circumstan- 
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ces, was stated as one of eleven grounds of a rule nisi, prayed 
for a new trial. The Court overruled the above stated ground 
and seven others, and granted the rule nisi on three of the grounds 
taken. The decision overruling the eight grounds, was excepted 
to, and error-severally assigned upon each in this Court. As this 
Court, however, based its decision upon the above ground alone, 
it is unnecessary to set out the others at length. 


Taytor & McDovea tn, for plaintiff in error. 
Sol. Gen. Perxiys, for defendant. 
By the Court.—Niszet, J. delivering the opinion. 


[1.] Eleven grounds were taken in the rule, for a new trial in 
this case. A rule nisi was granted by the Court upon three of 
the eleven, and refused upon eight. Error is assigned upon the 
ruling on the eight. The first of these eight, is thus stated in 
the bill of exceptions: “Because the Court erred in discharging 
Lewis Cannon, a Juror, chosen and sworn in the progress of the 
trial, when there were eleven Jurors sworn to try the cause, be- 
cause of said Cannon’s leaving the court house and being absent 
five or ten minutes, without leave of the Court.” After the 
Court had discharged this Juror, it appears from the bill, that it 
was proceeding to punish him for the contempt, when he stated 
on oath, that in his absence, he had neither spoken to any one, 
nor had any one spoken to him, in any wise touching the case. 
What transpired upon this proceeding to punish the Juror, we 
dismiss from all consideration, inasmuch as no error is assigned 
upon it. It occurred after the Juror had been discharged, and 
the Juror’s statements were received, not for the purpose of de- 
termining upon his competency, but to purge himself of the 
contempt. The complaint is that the Court erred in discharg- 
_ ingthe Juror. It is not by any means to be taken as true, that 
this Juryman was competent after being absent, without leave, 
from the Court, for five or ten minutes, and after he had been 
chosen and sworn. On the contrary, according to the ruling of 
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this Court in JMonroe’s case, such a separation, is to be held, prima 
facie, good cause to set aside a verdict against the prisoner. 

[2.] This being the rule, did the Court errin discharging Can- 
non, without calling upon the prisoner to remove the presump- 
tion of incompetency, or upon its own or the State’s motion, giv- 
ing day in Court, opportunity of removing the presumption. If - 
this conduct of the Juryman would be good cause for a new 
trial, we hold that in the then state of the cause, it was com- 
petent for the Court to lay its hand upon and discharge him. 
Prima facie, it was good cause for a new trial, but not necessa- 
rily. What then was the duty of the Court? It was to permit 
either party to show cause against his discharge, and thus, if pos- 
sible, remove the presumption arising from the fact of separation, 
of disqualification. Being chosen and sworn, the prisoner and 
the State had both acquired the right, that this Juror should try 
the cause. The prisoner complains that this right was withheld 
from him—assuming, that his prima facie disqualification could 
have been removed, if he had been heard as to that matter. We 
then hold that it was irregular in the Court; so far irregular, as 
to be good ground for granting the rule nisi, not to exercise the 
power of discharging the Juryman, but to discharge him without 
giving the prisoner an opportunity of removing his prima facie 
incompetency. 5 Geo. R. 85. 8 Geo. 297. 

The judgement complained of, is a refusal to grant the rule 
mist for a new trial. In reversing that judgment, we do not rule 
that the discharge of the Juryman, or any of the rulings which 
followed that act, is positively a sufficient ground for awarding a 
new trial. In this record we are called upon to say, whether any, 
or all of the eight grounds, were sufficient to authorize a rule 
nisi. The rule upon this subject, is this : if the grounds relied 
upon for a new trial are, prima facie, sufficient, the Court will 
award a rule to show cause why a newtrial should not be grant- 
ed; and if, upon solemn argument, the grounds are thought by 
the Court sufficient, the rule will be made absolute ; if not, it 


will be discharged. 1 Chitty Crim. Law, margin 660. Buller 
NV. P. 327. Tidd’s Pr. 884. 
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The judgment of this Court is, that the ground now consider- 
ed is, prima facie, sufficient to authorize the rule nisi. 

[3.] All the other grounds grew out of this one; upon them 
we pass no definite opinion, but reverse the judgment refusing 
the rule nisi, as to all of them, leaving them all open for the final 
consideration of the Court below. We are disposed the more 
to take this course, for the following reasons: It is the better 
practice, when the rule nisi is granted as to any ground, to let all 
stand over for consideration. ‘This will prevent the necessity of 
the movants excepting upon the application for a rule nist, and 
thereby save the necessity, of perhaps, several bills of exception. 
If upon hearing the motion for a rule absolute, it is granted, no 
writ of error at all may be sued out, andif refused, all grounds 
of error may be embraced in one bill. 

Let the judgment be reversed. 





No. 9.—Witey F. Aten, plaintiff in error, vs. Tae State or 
Geores, defendant in error. 


[1.] The mere absence of an attorney without the consent of the client, is 
not a sufficient ground for the continuance of a cause. 


[2.] The absence of counsel is not a favored excuse for not proceeding to 
trial; on the contrary, excuses of this sort ought to be discountenanced, 

[3.} It is the duty of connsel to attend, and the failure to do so, is no cause 
for postponement, unless in case of necessity or misconception. 

[4.] The rule applies to attorneys in fact, as well as at law. 


[5.] The Courts are strict in granting continuances on account of the ab- 
sence of counsel. 

[6.] Illness of counsel, where there is but one, or of the leading counsel 
where there are more than one, is a sufficient ground for the continuance of 
a cause, especially where the sickness is so sudden that another cannot 
under the circumstances, do justice to the cause. 

[7.] The question discussed, whether when a person is arrested and convict- 


ed for an offence, he is entitled to compulsory process to procure the at- 
tendance of witnesses, before true bill found. Quere ? 
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[8.] Does the Sth article of the amendments to the Constitution, confer any 
new right in this respect? Quere? 


[9.] Notwithstandinga party charged with a crime may have compulsory pro. 
cess for his witnesses, even before indictment found, still the omission to 
use it, is not such negligence as will deprive him of a continuance, if the 
witnesses are absent. 


[10.] The affidavit for a continuance should be full, satisfactory and direct, 
as to the material allegations necessary for a continuance. 


[11.] It should state that there is no other witness present, by whom the 
party can satisfactorily prove the same facts. 


[12.] It should allege that the attendance of the absent witness is expected 
at the next term. 

[18.] It should appear that the facts expected to be proven, would be evi- 
dence in the case. 


[14.] To entitle the accused to the aid ofthe Court, he should be guilty ofno 
laches, but show due diligence on his part. 


[15.] It should appear that the absent witnesses reside within the jurisdic- 
tion of the Court, otherwise it is no ground for delay. Secus in New York, 


[16.] In the application of rules for the continuance of criminal causes, the 
presiding Judge must be left free to some extent, toact in such a manner as 
will secure a speedy, as well asa fair trial. 


{17.] When the Court suspects that the object of the party in asking acon- 
tinuance, is delay merely, has the Court the right to travel out of the 
written affidavit? Quere? 


Indictment for simple larceny, in Stewart Superior Court. 
Tried before Judge Iverson, May Term, 1851. 


When this cause was called for trial, the plaintiff in error 
moved for a continuance, on the following grounds : 

1st. ‘That he had employed as his attorney for his defence in 
said cause, Charles J. McDonald, Esq. and that his said coun- 
sel was absent, without his leave or consent. 

2d. That said bill of indictment had been found true at that 
term of the Court, and that he had not had time to subpcena 
witnesses. 

3d. That. Hardy Bryan was a material witness for him, and 
that said Bryan lived in the County of Thomas, by whom he 
expected to explain the possession of the negro boy, Abram, 
and that he held said boy as the agent of one Manifee. 
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The Court refused to grant the motion on either ground, un- 
less plaintiff in error would state in his showing, that said Mc- 
Donald was absent by providential cause ; or would add to the 
third ground, that he expected to prove his agency by Bryan, 
otherwise than by his own representations to Bryan. 

This decision of the Court, refusing the continuance, is assign- 
ed as error. 


B. K. Harrison, for plaintiff in error. 


Sol. Gen. Wittrams, by James Warren, for defendant in 
error. 


By the Court.—Lumpxin, J. delivering the opinian. 


Did the Judge err, in overruling the application for a continu- 
ance in this case? 

In determining this question, it may be urged on the one 
side, that if persons are permitted to postpone their trials on 
slight grounds, that but few criminals will be brought to justice. 
To say nothing of other casualties and chances, the jails in 
many of the Counties are so insecure that with the assistance of 
confederates from without, many effect their escape, and thus 
elude the criminal justice of the country. Besides, as the Courts 
are held only twice in the year, the expense, from delay, becomes 
a grievous burthen to the Counties. 

On the other hand, the rights of humanity require, that every 
citizen, whom the law presumes innocent till found guilty, should 
have a fair and impartial trial, and every reasonable indulgence 
allowed him to procure his witnesses. That there is no crime 
so great—no proceeding so urgent, but that the Court would, 
upon proper grounds, grant this motion. 

With these general observations, let us proceed to examine 
the affidavit upon which the continuance was claimed. 

The prisoner states, that he has employed in his defence, 
Charles J. McDonald, Esq. and that said counsel is absent 
without his leave or consent; that the bill of indictment was 
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found at the term of the Court when he was put upon his trial, 
and that he has not had time to subpcena witnesses ; that 
Hardy Bryan is a material witness for him, living in the County 
of Thomas, by whom he expects to explain the nature of the 
possession of the boy Abram; and that he held him as the 
agent of one Manifee. 

[1.] Is the mere absence of an attorney who has been em- 
ployed to prosecute or defend a cause, a sufficient ground for a 
continuance ? 

[2.] Iwould remark that the authorities all show that the ab- 
sence of counsel is nota favored excuse for not proceeding to 
trial. 

In Post vs. Wright & Buchan, (1 Caines’ R. 111,) the absence 
of counsel was urged as an excuse, but the Court refused to 
admit it. Hoffman pressed strongly the rigor of the practice, 
and said that it was the first instance where such strictness had 
been enforced. The Court answered, there must be a /irst time 
in all proceedings. 

In Sayer vs. Finck, (2 Caines’ R. 336,) the same excuse was 
reluctantly admitted, though the plaintiff’s counsel was absent, 
from an opinion that the cause would not come on, induced by 
expressions from the partner of the attorney on record, for the 
plaintiff. 

In McKay vs. The Marine Insurance Comyany, (Ibid, 384,) the 
Court refused a continuance on account of the absence of coun- 
sel, declaring that all excuses of that sort ought to be discoun- 
tenanced. 

[3.] From these precedents, this rule, it would seem, may be 
deduced ; that it is the duty.of counsel to attend, and that the 
failure to do so, is no cause for a continuance, unless in cases 
of necessity or misconception. 

[4.] In Hammond’s lessee vs. Haws, (Wallace’s R. 1,) the 
Court held that to obtain the continuance of a cause, the party 
should show some legal ground, and that it is not sufficient to 
allege that the attorney in fact or law, from attention to other 
necessary concerns, could not be present. Judge Griffith re- 
marked, “ that if such representations were admitted to prevail, 
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they might always be urged.” And Judge Basset said, “I am 
always desirous to give indulgence, where it may advance jus- 
tice and work no considerable injury, or infringe any established 
rule of law. But one party must not be wronged by the exten- 
sion of accommodations to the other. The only question is, 
whether the plaintiff has used due diligence to bring this cause 
to trial, and has been prevented by obstructions which furnish 
a reasonable ground fora continuance. I do not think he has; 
I am, therefore, againstit.” And Tilghman, Ch. Judge, said, 
“The showing made, is insufficient to authorize us to continue 
the cause. No legal reasonts assigned to justify the want of pre- 
paration for trial.” 

In The lessee of Shultz vs. More, (1 McLean’s R. 334,) it was 
held, that where the leading counsel in a case is preyented from 
attending the Court by sickness, and the counsel inattendance is 
not prepared to go on withthe trial, it is good cause for a continu- 
ance. The motion was based upon the affidavit of the coun- 
sel himself, which stated that he was sick and unable to attend 
the Court—that the affiant was the first counsel engaged by the 
defendant—had appeared as his attorney in the same case inthe 
State Court, and was intimately acquainted with the grounds of 
defence—that he had possession of the papers, and that he did 
not believe justice could be done in the cause, under present 
circumstances, in his absence. 

[5.] Ihave stated the contents of the affidavit, to show how 
strict the Courts have been in granting continuances for this 
cause. : 

In the case between the States of Rhode Island and Massachu- 
setts, (11 Peters, 226,) the senior counsel appointed by the Le- 
gislature to argue the cause for the State of Rhode Island, was 
prevented by unexpected and severe illness, attending the Court, 
and the Supreme Court, on the application of the Attorney Gener- 
al of the State, ordered a continuance for the term, though not 
without strenuous opposition from Mr. Austin, the Attorney Gen- 
eral of the State of Massachusetts ; and the'motion was argued on 
the peculiar character of the cause, it being a controversy between 
two of the sovereign States of the Confederacy, upon the decision of 
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which, the peace and tranquility of the whole Union might de- 
pend, rather than upon the strict rules which govern ordinary 
cases. 

[6.] In this Court, and in the Courts of this State, so far as 
we know, the illness of counsel, if there be but one, or of the 
leading attorney, if there be more than one, has always been 
held a sufficient ground for the continuance of the cause, es- 
pecially where the sickness was so sudden or recent as to de- 
prive the party of the opportunity of satisfactorily supplying his 
place; on the other hand, mere absence of the attorney never 
has been held sufficient. 

The Court, therefore, did not err, in our opinion, in refusing 
the application on this ground. 

['7.] The next reason embraced inthe showing is, that the 
true bill was found only at the Court when the accused was 
put upon his trial, and that he had not had time to subpena his 
witnesses ; that Hardy Bryan was a material witness for him, 
who lived in the County of Thomas, by whom he expected to 
explain the possession of the boy, Abram, whom he was charged 
with stealing, and that he held him as the agent of one Mani- 
fee. 

The record does not disclose when the prisoner was arrested 
and committed—whether at, or immediately preceding the term 
at which he was tried, or months beforehand. 

[8.] By the 8th article of the amendments to the Constitution 
of the United States, it is provided, that “in all criminal prose- 
cutions, the accused shall enjoy the nght to a speedy and public 
trial by an impartial Jury of the State and district where the 
crime shall have been committed, which district shall have been 
previously ascertained by law; and to be informed of the nature 
and cause of the accusation ; to be confronted with the witness- 
es against him; fo have compulsory process for obtaining witnesses 
in his favor; and to have the assistance of counsel for his de- 
fence.” 

Some have thought, that a person merely charged with an 
offence before a Magistrate, and previous to indictment found 
and issue joined, could not of right, have compulsory process for 
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his witnesses ; and that the article cited from the amendments 
to the Constitution of the United States, makes no alteration of 
the previous law upon this subject. Others, planting themselves 
upon this provision, hold, that so soon as a party is charged with 
a crime and bound to answer, or committed for it, that it becomes 
then, a public prosecution, and that the indictment is but a con- 
tinuation of it; and that from that stage of it he is entitled to 
compulsory process for his witnesses. 

To place the accused on equal ground with the prosecution, 
it would seem that the latter construction ought to be adopted. 
If witnesses, from the time of arrest and commitment, may be 
recognized toappear in behalf of the State, why should they not 
for the accused? Why should the public be allowed the means 
of securing the evidence to convict, and not the prisoner to prove 
his innocence ? 

[9.] All concur, however, that notwithstanding a party charg- 
ed with a crime, even before indictment found, may have com- 
pulsory process for his witnesses ; still the omission to use it, is 
not such negligence as will deprive him of a continuance, if the 
witnesses be absent. And we think this right. A party whois 
conscious of his innocence, should not be compelled to incur 
the expense and labor of procuring testimony, until there is a 
bill found. He is then apprised of the precise nature of the 
offence alleged against him, and it thenceforth becomes his duty 
to use due diligence to prepare to meet it. 

[10.] But to the affidavit. An affidavit for a continuance 
should be full, satisfactory, and direct, as to the material allega- 
tions necessary for a continuance. Knight vs. The State, 5 
Humph. 599. 

Tested by this rule, this affidavit is insufficient. 

[11.] It does not state whether in fact there be any other 
witnesses except Hardy Bryan, nor that the matter expected to 
be proved by him, could not be established by any other witness 

present. Fulugh vs. The State, 8 Missouri R. 606. 

[12.] Neither does it state that the attendance of the witnesses 
is expected at the next term. Earp vs. The Commomoealth. 
Dana, 301. 
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[13.] Nor does it appear that the facts expected to be proved 
would be evidence in the case. Indeed, the inference is, that 
they would not be. Warburton vs. Allen, 1 McLean’s R. 460. 
Gibbs vs. Mitchell, 2 Bay. 351. 

[14.] The statement by the defendant, that he had not had 
time, since the finding of the bill, to subpcena witnesses, is too 
vague and indefinite. It does not appear that any steps have 
been taken to procure testimony. And to entitle the party to 
the aid of the Court, he must be guilty of no laches, but show 
due diligence. 2 Scam. 522. 

A person indicted for felony, made affidavit that he had four 
material witnesses who were absent, without naming them, or 
that he expected to be able to get their attendance. It was held 
that a continuance could not be granted. Hurd’s Case, 5 Leigh, 
715. 

In Springer vs. Mendenhall, (3 Harrington (Del.) 381,) a con- 
tinuance was refused, though the party had been in prison six 
weeks before the term at which the bill was found. 

[15.] As to the other witnesses, except Hardy Bryan, the 
affidavit does not state that they reside within the State; and if 
they live beyond the jurisdiction of the Court, their absence is no 
reason for continuing the indictment. Commonwealth vs. Wil- 
lard, 1 Mass. R.6. State vs. Fybs, 1 Const. R. 234. This point 
has been ruled differently. 

[16.] Wecan only repeat, then, what we have often said 
before—that the granting of continuances is a matter of discre- 
tion in the Court before which the cause is tried; and that 
although the averred excuse of this objection is matter of error, 
yet a plain and palpable case must be made out, to authorize 
the interference of this Court; moreover, though rules of prac- 
tice may establish something like a principle to guide the dis- 
cretion of Courts, yet in the application of such rules, the pre- 
siding Judge must be left untrammeled to some extent, to act in 
such a manner as will secure a speedy, as well as a fair trial, 
3 Mississippi, 123. Harper, 85,112. 2 Dall.95. 3 Ibid. 305. 


1 Breese, 12. 
[17.] I have carefully confined myself in this discussion, to 
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the showing, as it was presented originally by the party. There 
are respectable adjudications, however, to the effect, that if the 
Court suspect that a party’s object, who moves for a continuance 
on the ground of the absence of a material witness, is delay, 
they may examine him as to what he expects to prove by such 
witness, or require him to go farther—make the affidavit more 
full, as was done in the present case. The People vs. Urmilgia, 
7 Cowen, 367. And whileI should not be disposed to encourage 
such a practice, still, as the Judge before whom these motions are 
made has better opportunities of forming correct opinions as to 
the motives of the party, than this Court can have, I am disposed 
for myself, to entrust to the Judges of the Superior Courts con- 
siderable latitude of discretion upon this subject. ~ Many little 
things transpire to make it as apparent to them, as the light of 
the meridian sun, that the accused is influenced solely by the 
desire tu delay the trial unnecessarily, which can never be ful- 
ly reflected in the record sent up to us. 
Let the judgment be affirmed. 





No. 10.—Joun Haropr and others, plaintiffs in error, vs. THE 
Inrerior Courtor Decatur County, for the use, &c. defend- 
ants in error. 


[1.] Where on a motion for a new trial, a brief of the evidence had been 
agreed on by the counsel for the parties, and filed in the Clerk’s office at 
theterm of the Court at which the rule nisi was granted, but such agree- 
ment was not entered on the minutes of the Court at thatterm: Held, on 
a motion to dismiss the rule nisi for a new trial, on that ground at a sub- 
sequent term of the Court, that this Court would not control the discretion 
of the Court below, in ordering the agreement to be entered on the min- 
utes, nunc pro tune. 


Motion for a new trial, in Decatur Superior Court. Decision 
by Judge Warren, June Term, 1851. 
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A motion fora new trial was made in this case, and a rule 
nist granted, at June Term, 1849. This motion was continued 
for want of the papers, for three terms. At June Term, 1851, 
counsel against the motion moved to dismiss it, on the ground 
that though the brief of the testimony in the cause had been 
agreed upon by the counsel of both parties, yet said agreement 
was not entered upon the minutes of the Court, at the term at 
which the motion was made for a rule nist; that this agreement 
and the brief of the testimony had been marked “filed in of- 
fice,” by the Clerk, and then taken out by the counsel for the 
movants who had kept them ever since. — 

The Court overruled the motion to dismiss, and this decision 
is excepted to. 

Counsel for the movants then moved the Court to order the 
Clerk to enter this agreement on the minutes, nunc pro tune, 
which motion was granted by the Court, and this decision also, 
is excepted to. 

On these exceptions error is assigned. 


S. T. Battey and Hives, for plaintiff in error. 
W. Taytor, for defendant in error. 
By the Court—Wanryer, J. delivering the opinion. 


[1.] This is a motion to dismiss the rule nisi for new trial, on 
the ground that the agreement as to the brief of the testimony in 
the cause had not been entered on the minutes of the Court, at 
the term at which the motion for the rule nisi was granted. 

By the 61st Rule of Practice in the Superior Courts, it is de- 
clared that, “ A motion for a newtrial shall not operate as a super- 
sedeas, unless an order to that effect be entered on the minutes, 
and in every application for a new trial, a brief of the testimony in 
the cause, shall be filed by the party applying for such new trial, 
under the revision and approval of the Court.” 2 Kelly, 478. 
The rule requires that a brief of the testimony shall be filed in 
the cause. In this case, a brief of the testimony was agreed on 
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by the parties, and filed in the Clerk’s office at the term of the 
Court at which the motion for new trial was made, but the agree- 
ment was not entered on the minutes. When the motion to dis- 
miss the rule was made, because the agreement had not been 
entered on the minutes of the Court, another motion was then 
made, to enter the agreement on the minutes, nunc pro tunc, which 
latter motion the Court allowed. We do not consider theallow- 
ing this agreement to be entered on the minutes of the Court, 
nunc pro tunc, according to the facts stated in this record, to be 
such an abuse of the discretion of the Court below, as will au- 
thorize this Court to control it. The evidence was agreed upon 
and filed at the proper time; the agreement was in writing, and 
before the Court. As to the objection that the brief of the evi- 
dence agreed on and filed, had been taken out of the Clerk’s 
office immediately after the same was filed, and had remain- 
ed in possession of plaintiff’s counsel, we have only to say, 
that if the opposite party was less prepared on that account, 
to argue the motion, it would have been a good ground to have 
applied to the Court for a coniinwance of the cause, which, no 
doubt, would have been granted. 
Let the judgment of the Court below be affirmed. 





No. 11.—Gerorcre W. Kerese, plaintiff in error, vs. Tae State 
or Grorcta, defendant in error. The Same vs. The Same. 
The Same vs. The Same. 


[1.] Where a demand for a trial is made, in pursuance of the 18th section of 
the 14th division of the Penal Code, and a Jury is impanelled and quali- 
fied to try the prisoner, both at the term when the demand is made, and 

at the term when his discharge is moved, and he is not tried, he isthen en- 

titled to be absolutely discharged and acquitted of the crime charged in the 
indictment. 
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Three indictments in Dooly Superior Court. Decision by 
Judge Warren, May Term, 1851. Heard together in this 
Court, by consent. 


George W. Kerese was arraigned on three several indictments 
in Dooly Superior Court—two for simple larceny, and one for, 
an attempt to commit a burglary; andat November Term, 1850, 
demanded a trial on each, in terms of the Statute in such cases 
made and provided, which demand was entered on the minutes. 
At May Term, 1851, he again demanded a trial on each, which 
being denied him by his counsel, he moved for an order of dis- 
charge. : 

The Court refused the order, on the ground, that the Court had 
not time to try these cases; the criminal docket having been 
called on Wednesday morning, and the balance of the term oc- 
cupied in the trial of a criminal cause, involving capital punish- 
ment, these causes not being called in their order on the docket. 

The defendant filed a bill of exceptions in each case, and by 
consent they were heard together in this Court. 


S. T. Bamey, for plaintiff in error. 
Sol. Gen. Perkins, for defendant. 
By the Court.—Nisszet, J. delivering the opinion. 


[1.] The plaintiff in error was entitled to a discharge. No 
law in the Digest is plainer than the Penal Code upon this subject, 
and we could sustain the judgment of the Court below, only by 
judicial legislation. 'The Code declares that a demand for atrial 
being entered on the minutes, if the demandant “shall not be 
tried at the term when the demand is made, or at the next suc- 
ceeding term thereafter, provided, that at both terms there were 
Juries impanelled and qualified to try him, then he or she shall 
‘be absolutely discharged and acquitted of the offence charged 
in the indictment.” Prince, 661. This Statute is not open to 
construction. One of the first rules to guide a Court in apply- 
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ing a Statute, is never to undertake construction, where the law is 
perfectly plain. This is perfectly plain, and its meaning is nei- 
ther absurd, impossible of enforcement, or unreasonable. It is, 
in our judgment, a humane and highly expedient law; design- 
ed to protect the citizen from the vexation, expense, and very 
often injustice of a trial long delayed. If the demand is made 
then, there is but one single condition precedent to trial or dis- 
charge, and that is, that a Jury at the term when it is made, and 
also at the term when the discharge is made, be impanelled and 
qualified to try the prisoner. If there is at these terms, a Jury 
impanelled, who are qualified to try the prisoner, and he is not 
tried, then, says the law-making power of this Commonwealth, 
“he shall be absolutely discharged, and acquitted of the offence 
charged in the indictment.” Can anything be freer from ambi- 
guity? We can add no qualifications or limitations to this Act 
—we can create no exceptions, and can make no additions. It is 
said that in this case, the Court had not time to try the prisoner. 
That maybe. The Legislature makes no remission of the ope- 
ration of this Act for that cause. We are to presume that they 
looked to all the circumstances of the case, and with an eye open 
upon them all, passed the law as we findit. Itis said that this 
ruling will turn out one-half the criminals before the Courts, 
without a trial. We do not believe this; but ifit be true, what 
better answer to such a suggestion, than that the Legislature 
have so ordered it? No Court has the right to correct legislative 
errors, or to eke out legislative deficiencies. We do not, how- 
ever, think that the law as it stands, is abad law. Far from it. 
If itis found under this decision to work badly, the Legislature 
will, no doubt, apply the corrective. The Court must try, or the 
prisoner must be discharged. If he is to wait for the time of the 
Court—if he is to wait until in due course his case is called for 
a hearing, before he is entitled to a trial or a discharge, it is 
manifest that in many Counties ofthis State, this law will be, as 
to him, a dead letter. In some, when the dockets have grown 
large and are greatly in arrear, a prisoner in jail, and aninnocent 
man, might, notwithstanding the Act, lie there for ‘a longer term, 
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than if guilty, the law would imprison him. Just such a thing, 
this law was, among otherthings, intended to prevent. 

This Statute has been before us several times. Without entering 
more at large upon the general views ofit, I refer to Denny vs. The 
State of Georgia, (6 Geo. R. 492,) and to Durham vs. The State 
of Georgia, 9 Geo. R. 308. 

Let the judgment be reversed. 





No. 12.—Mastiw M. Leverett, plaintiffin error, vs. Wm. H. D. 
Dismuxes, defendant in error. 


[1.] Both by Common Law, and by Statute, the person entitledto the estate 
of a decedent, is entitled to the administration. 

[2.] Where the intestate leaves neither widow nor child, or children, or the 
representatives of children, nor father, nor mother, but a married sister 
who is his sole heir at law, and distributee, the husband of the sister is en- 
titled to administration on his estate, in preference to the uncle, notwith- 
standing the latter is nearer in blood to the deceased. 

[8.] By the Act of 1828, a feme covert is disqualified from acting as the rep- 
resentative of an estate during the coverture, and whenever the wife is exclu- 
ded by reason of her marriage, the husband is entitled to be substituted in 
her stead. 


Application for letters of administration. Appeal to Stewart 
Superior Court. Decision by Judge Iverson, April Term, 
1851. 


This was a controversy as to the right to administration upon 
the estate of William Leverett, deceased. Wm. H. D. Dismukes, 
one of the applicants, married the sister of deceased. Mas- 
tin Leverett, the other applicant, was the uncle of deceased. 
Decedent left neither wife or child. 

The Court of Ordinary granted the letters to Leverett—Dis- 
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mukes appealed—the Superior Court reversed the decision of 
the Ordinary, and this decision is assigned as error. 


B. S. Wornrit, for plaintiff in error. 
Tucker and Harrison, for defendant. 
By the Court——Loumrxiy, J. delivering the opinion. 


The controversy in this case is, who is entitled to letters of ad- 
ministration on the estate of Wm. Leverett, deceased? Wm. 
H. D. Dismukes claims, as the husband of the sister and only 
distributee of the deceased. Mastin W. Leverett applies, as the 
nearest of kin and only blood relative, who is capable of admin- 
istering. 

[1.] There being in this case ‘neither widow nor child, or 
children, or the representatives of children, nor father,nor moth- 
er, it is clear that the sister, Mrs. Dismukes, is entitled to the 
whole estate of the deceased, real and personal. And the Stat- 
ute of 1789 is explicit, “That the same rules shall obtain in re- 
gard to the granting letters of administration on intestate estates, 
as regulates the distribution thereof.” New Digest, 305. 

And it is a rule of the English law, no less than our own, that 
administration follows the right of distribution. Toll. 116. And 
the reason given, why the person having title to the estate, 
ought to have the adminstration is, because he is most interested 
and will take best care of it. 2. Eg. Ca. Abr. 423, pl. 5. Ibid, 
425, pl. 15. 

So far, indeed, is the doctrine carried, which gives the admin- 
istration to the person entitled to the property, that although the 
Statute directs the husband or wife to be preferred, yet, their 
claim will yield when the estate is to go to other persons; as 
when by settlement, upon the death of the feme, her property 
is to pass to her representatives, to the exclusion of herhusband, 
her relatives shall have the administration, in preference to the 
husband, or his representatives. Toll. 85,116. Bay vs. Dud- 
geon. 6 Munf. 132. 
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[2.] The claim, therefore, set up by the uncle in this case, in 
consequence of his being the nearest blood relation of the de- 
ceased, is not sustained, either by reason or authority. 

If a son dies intestate, and without brothers or sisters, the fa- 
ther is entitled to the whole of the estate, and to administra- 
tion; andif the father dies before administration is granted, ad- 
ministration shall be granted to his representative, for the estate 
was an interest vested; for the Court regards the property in 
granting administration. 11 Viner, 88, pl. 25. Cutchin vs. 
Wilkinson, 1 Call’s R. 1. This case was decided in the Court 
of Appeals in Virginia, in 1797, and resembles in principle, the 
case before the Court. 

For, by the Act of 1827, (New Dig. 294,) as well as by the 
29th Charles IT, ch. 3, (Ibid, 1129,) the husband is entitled by 
administration to recover all the estate of his wife, real and per- 
sonal, as well as her rights and credits, and enjoy the same, 
without being subject to distribution. 

Whether he survive her or not, therefore, he is entitled to the 
administration, because he is to the property; and it never could 
be said of him that he was administrator contrary to the mean- 
ing of the Act, which declares that the person entitled to. the 
estate, is entitled to the administration. And if she were to con- 
tract debts in her lifetime, to which the property would be sub- 
ject in the hands of her husband as administrator, it would beas 
accessible to creditors there, as anywhere else. 

Itis laid down in Viner, 84, (tit. Executors) No. 7, on one au- 
thority, that when the wife is next of kin to an intestate, the hus- 
band shall not be joined in the administration with her. If, 
however, administration be granted to the husband and wife only 
during coverture, it is perhaps good. 12 Viner,84. Allen, 36. 
But it is further said, that when the wife is entitled, and she re- 
fuses to take the administration in her own name, the constant 
practice is to admit the husband. Van Thunen vs. Van Thunen, 
11 Viner, 84, marginal note, Gibb. 203. 

[3.] But by the Act of 1828, a feme covert cannot be an ex- 
ecutrix or administratrix, during the coverture, but her letters, 
even when already granted, shall abate. .4 fortiori, although 











7 











oF 








AMERICUS, JULY TERM, 1851. 101 
Davis vs. The State of Georgia. 








otherwise entitled, will they be withheld from her, on account of the 
coverture. But in either event the husband shall be entitled to 
such letters, upon his complying with the requisitions of the law. 
New Digest, 327. We hold these inferences to be irresistible : 
Ist. That by the Act of 1828, a married woman cannot be the 
representative of an estate; and secondly, that whenever she 
would be otherwise entitled, and is disqualified by reason of the 
coverture, that the husband is next entitled, in preference to any 
body else. 

We must affirm, therefore, the judgment of the Superior Court, 
reversing the decision of the Court of Ordinary of Stewart County, 
and so hold with the former, that the husband of the only sister 
of the deceased, and who was his sole heir at law, is entitled to 
the administration upon the estate, in preference to his uncle, 
notwithstanding he was nearer in blood to the decease 








No. 13.—Tuomas Davis, plaintiff in error, vs. THE Srate or 
Georei, defendant in error. 


[1.] Inthe trial of a defendant, indicted for murder, when the defendant 
admitted the homicide, but rested his defence on the ground, that it was 
justifiable homicide: Held, to be error in the Court to charge the Jury, 
that defendant’s evidence of good character as a peacable man, applied 
only to cases where it was a question whether the homicide had been com- 
mitted by the accused. 

[2.] When, on the trial of a defendant for murder, the homicide is ad- 
mitted, and the question is, as to what grade of the offence the defendant 
is guilty, or whether it is justifiable homicide: Held, to be error in the 
Court tocharge the Jury, “that a reasonable doubt was, when it was doubt- 
ful whether a homicide had been committed, and if committed, whether the 
accused was the slayer.” 

[3.] When a legal and proper request is made on the Court to charge the 
Jury, the party making such request is entitled to have the instructfons 
prayed for, given to the Jury, as requested; and it is error for the Court 
to say to the Jury, “ such is the law,” in responding to such request. 
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[4.] On the trial of a defendant for murder, when the defence is justifiable 
homicide, or when the defence insists on any inferior grade of homicide 
to that of murder, it is the duty of the Court to give to the Jury the defi- 
nition of each grade of homicide, as regulated by the Penal Code, and then, 
toleave the Jury to find the defendant guilty of such grade of the offence, 
as the evidence will authorize, or to find him not guilty: Held, to be error 
for the Court to charge the Jury, that they must find the defendant guilty 
of murder, voluntary manslaughter, or not guilty ; thereby excluding from 
their consideration, involuntary manslaughter. 


Indictment for murder, in Marion Superior Court. Tried be- 

fore Judge Iverson, March Term, 1851. 
? 

On the trial of Thomas Davis, for the alleged murder of Eli 
Larkin, the record discloses a voluminous brief of evidence sub- 
mitted. The substance of it is as follows: That on the day 
the homicide was committed, Davis, the prisoner, came along 
a path some 40 or 50 yards from Larkin’s (the deceased) house, 
onhis way from a mill, with a bag on his back. Prisoner was 
cursing Larkin; accusing him of stealing a hog and a cow. 
Prisoner had a knife in his hand, which he had taken out to cut a 
switch, waving itabout, and told Larkin to help himself. Larkin 
came out from his house, and told prisoner to take a fool’s ad- 
vice, and a friend’s too, and go on home. Prisoner dared Lar- 
kin out, making threats ; Larkin said he would stand his abuse 
no longer, as he had been abusing him all the year. Larkin 
then got over the fence and picked up a piece of wagon rail and 
started towards prisoner, who shut up his knife and tried to put 
itin his pocket. Larkin dropped the rail and took upa weed- 
ing-hoe—prisoner tried to pick up a piece of rail, but Larkin 
“pinned him so closely,” that he could not. He then opened 
his knife again; prisoner was then walking off from Larkin, 
“sideways.” Larkin struck prisoner on the left arm, and knock- 
ed the knife out of his hand—prisoner stooped down to pick up 
the knife, and before he was entirely “ straightened up” again, 
Larkin struck him again on the head with the hoe, giving him a se- 
vere lick. One of the witnesses thought that Larkin struck at the 
knife the second time. Prisoner then made towards Larkin, 
who pushed or held him off with the hoe, both of them trying to 
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use the hoe. In the scuffle, both fell, Larkin being on top ; 
with his left hand he held the righthand of prisoner, in which he 
held the knife, and his right hand, Larkin had on prisoner’s face. 
About thistime, anegro man, Loyd, belonging to Larkin, came 
up and stooped down to take the knife away from prisoner. 
Larkin ordered him off; prisoner at this time, changed his 
knife to his left hand, and making a lick at Larkin, struck him 
in the throat and cut him severely, from which wound he died in 
about half an hour. There was some evidence of threats made 
by both parties. 

The prisoner gave in evidence, his previous characi@as a peace- 
able man. 

The Court charged the Jury, among other things, that if they 
believed from the evidence, that the accused, with malice, and a 
deliberately formed design to take the life of the deceased, went 
out of his way to the house of deceased, or otherwise met him, 
and by abusive words, or otherwise provoked an attack from de- 
ceased, for the purpose of taking his life, and a fight ensued, in 
which the accused killed the deceased, it was murder; no mat- 
ter how violent might have been the assault of the deceased, or 
with what weapons made, and no matter that it may have been 
necessary in the progress of the fight, in order to save his own 
life, to take that of deceased. Tothis charge exceptions were 
filed. 

The Solicitor General, in his argument to the Jury, insisted 
that evidence of previous good character, applied only to cases 
where it was a question whether the homicide was committed by 
the accused. The Court charged, that the Solicitor General had 
stated the law correctly ; that previous good character was 
slight evidence at best, and only presumptive, and might be re- 
butted by other proof that the accused was the person commit- 
ting the homicide, and referred to the case of Webster and 
Parkman, asan illustration of the principle. To this charge ex- 
ceptions were filed. . 

The Court further charged, that the accused was entitled to 
the benefit of all reasonable doubts, as to his guilt; that a rea- 
sonable doubt was, when from the conflicting nature of the evi- 
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dence, the Jury could not form an opinion either way, as where 
it was doubtful whether a homicide had been committed, and if 
committed, whether the accused was the slayer; and instanced 
the case of Webster, as the proper illustration of the principle 
—detailing at some length the facts of that case; and concluded 
by charging, that if the Jury had any reasonable doubt as to any 
of the facts, the existence of which was necessary to constitute 
the killing murder or manslaughter, then they should give the 
accused the benefit of the doubt, and acquit him. To this 
charge exceptions were filed. 

Prisoner'dlounsel requested the Court to charge the Jury, 
that “if they believed from the evidence, that the accused being 
assaulted by the deceased, declined in good faith before the 
mortal blow was given, and in consequence killed deceased, 
that the prisoner was not guilty of murder.” The Court charged, 
that “such was the law,” “ but that it must appear that the ac- 
cused declined the contest, bona fide, and retreated as faras was 
consistent with his own safety—unless the Jury should farther 
believe that the accused provoked the assault forthe purpose of ma- 
king it a pretext, then it would be murder, and furthermore, that if 
the deceased declined the contest and retreated not in good faith, 
but with the view of availing himself of it as an excuse to take the 
life of deceased, he did kill the deceased, he was guilty of mur- 
der, although it might have been necessary, from the nature of 
the assault, to kill deceased, in order to save his own life.” 
Prisoner’s counsel excepted to the manner in which the Court 
charged the point requested, and also the qualifications made. 

The Court also stated, that it was unnecessary for the Court to 
charge as to involuntary manslaughter; as from the evidence, it 
was either murder, voluntary manslaughter or justifiable homi- 
cide. To this charge exceptions were filed. 

On these several exceptions error was assigned. 


B. Hitz and McDoveatn, for plaintiff in error. 


S. C. Exam and Sol. Gen. Wituiams, for defendant. 
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By the Court.—Wanner, J. delivering the opinion. 


The defendant was indicted for the murder of Eli Larkin, and 
on the trial, various exceptions were taken to the charge of the 
Court tothe Jury. To the first portion of the charge, as contain- 
ed in the record, to which exceptions were taken, we find no 
error. 

[1.] The second portion or the charge of the Court, to which er- 
ror is assignedis, that the Solicitor General in his argument tothe 
Jury, insisted that the evidence of previous good character as a 
peaceable man, applied only to cases where it was a question, 
whether the homicide had been committed by the accused. 

The Court charged the Jury, “ that the Solicitor General had 
stated the law correctly ; that previous good character was slight 
evidence at best, and only presumptive, and might be rebutted 
by other proof, that the accused was the person committing the 
homicide, and referred to the case of Webster and Parkman, as an 
illustration of the principle.” 

In this case, there was no doubt whatever, that Davis commit- 
ted the homicide ; that was a conceded fact; but whether it was 
murder, manslaughter, or justifiable homicide, was the question to 
be tried. In Webster’s case, the question was, whether there 
had been any homicide committed, and if so, was the defendant 
the person who committed it? Whenever these two facts were 
established in Webster’s case, the guilt of the defendant was 
made out, for the reason, there was no evidence on the part of 
the prosecution, nor on the part of the defendant, from which the 
Jury could draw any other conclusion, than that the defendant 
was guilty of the highest grade of homicide. _ 

The guilt of the defendant here, depends mainly, as to what 
was his intention in going by the house of the deceased, which 
must be gathered from all the facts proved on the trial. The 
defendant’s general character as a peaceable man, was admissible 
in evidence, for the consideration of the Jury. Roscoe’s Crim. 
Ev. 72,3. 1 Chitty’s Criminal Law, 468, top page. Did the 
defendant go by the house of deceased, for the purpose of 
provoking a fight, that he might take his life? If he did, then 

vo, x 14 
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he is guilty of murder. If he did not go by the house of de- 
ceased with any such intention, or if he did, and hadabandoned 
such intention before the difficulty ensued, then the Jury might 
find the homicide to be manslaughter only, or justifiable homicide ; 
andin our judgment, it was competent for the Jury to take into 
consideration, the previous good character of the defendant as 
a peaceable man, in determining either of those questions, and 
ought not to have been restricted to the fact, asto whether the homa3 
cide had been committed by the defendant. A citizen of irre- 
proachable character is found on a public highway, standing over 
the body of a dead man, with a bloody weapon in his hand, and 
declares that the deceased attempted to rob him, and he took his 
life. In such acase, there could be no doubt as to the fact, that 
the homicide was committed by the defendant, and yet, his gen- 
eral good character as a peaceable man, would be very important 
on his trial, in order to show the grade of homicide, when charg- 
ed with the offence of murder. 

We are therefore of the opinion, there was error in the charge 
of the Court to the Jury, in restricting the evidence of good char- 
acter to the fact, as to whether the homicide had beed committed 


- by the defendant. 


[2.] The third portion of the charge of the Court, to which 
exceptions were taken, is in relation to the reasonable doubt of 
the Jury as to the guilt of the defendant. 

The Court charged the Jury, “that the defendant was enti- 
tled to the benefit of all reasonable doubts as to his guilt ; that a 
reasonable doubt was, when from the conflicting nature of the 
evidence, the Jury could not form an opinion either way, as 
where it was doubtful whether a homicide had been committed, 
and if committed, whether the accused was the slayer, and in- 
stanced the case of Webster, as a proper illustration of the prin- 
ciple, detailing at some length, the facts of that case.” Itis to 
this part of the charge that error is assigned. In the remainder of 
the charge of the Court to the Jury, the law, in ourjudgment, is cor- 
rectly stated ; and could we be satisfied that the first part of the 
charge ofthe Court did not prejudice the defendant by restricting the 
Jury to the consideration of a reasonable doubt, as to whether a 
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homicide had been committed, and whether the defendant was 
the slayer, we should not sustain this ground of error; but we 
are not satisfied on this point, and therefore, hold it to be erron- 
eous. As before remarked, there was no doubt in this case, as 
to the fact that a homicide had been committed, and that the de- 
Jendant was the slayer. The only doubtful questions to be tried 
were as to the grade of the homicide. Was he guilty of murder, 
manslaughter, or justifiable homicide? 

The defendant here, did not place his defence upon the ground 
that no homicide had been committed, or that he was not the per- 
son who committed it, as in Webster’s case—but admitting the 
homicide, and that he was the person who committed it, he 
insists, that from all the facts disclosed on the part of the 
prosecution, it was justifiable homicide, hence the rule sta- 
ted by the Court on the trial of Webster, as applicable 
to the facts of that case, is not applicable to the facts of 
this case, inasmuch as the reasonable doubt in Webster’s 
case was as to the fact, whether a homicide had been com- 
mitted by him, and not whether such homicide was murder, 
manslaughter, or justifiable homicide. It is true, that the Court 
in the latter part of its charge on this branch of the case, did 
charge the Jury, “that if they had a reasonable doubt as to any 
of the facts, the existence of which was necessary to con- 
stitute the killing murder, or manslaughter, then, they should 
give the accused the benefit of the doubt, and acquit him.” 

But we cannot say that the Jury were not misled by the defi- 
nition which the Court had previously given of a reasonable 
doubt, as applicable to the state of facts then before them, when 
the Court instructed them, “ that a reasonable doubt was, when 
. from the conflicting nature of the evidence, the Jury could not 
form an opinion either way as, where it was doubtful whether a 
homicide had been committed, and if committed, whether the ac- 

cused was the slayer, and instanced the case of Webster, as a 
proper illustration of the principle, detailing at some length, the 
- facts of that case.” Now the reasonable doubt, as we have 
shown in the case of Webster, was alone applicable tothe ques- 
tion whether a homicide had been committed, and whether he 
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was the slayer. The illustration given by the Court, was a 
prominent feature in the case, for the consideration of the Jury, 
one calculated to have made a deep impression on their minds, 
and it is impossible for us to say, that the Jury did not confine 
their reasonable doubt to the question, whether a homicide had 
been committed, and whether the defendant was the slayer. 
Upon a question of life or death, when there is any reasonable 
doubt in regard to the matter, the humane principle of the law is, 
that the defendant is entitled to the benefit of that doubt, and 
therefore, we sustain this ground of error taken in the record. 

[3.] Prisoner’s counsel then requested the Court to charge 
the Jury, “that if they believed from the evidence, that the ac- 
cused being assaulted by the deceased, declined in good faith, 
before the mortal blow was given, and in consequence, killed the 
deceased, that the prisoner was not guilty of murder.” 

The Court charged, that “such was the law,” and further 
instructed the Jury, as stated in the record. Exceptions were 
taken as to the manner in which the Court charged the point re- 
quested; and also, as to the further instructions given by the 
Court to the Jury, in relation to that point. According to the 
ruling of this Court, in Colquitt vs. Thomas, (8 Geo. R. 258,) the 
manner in which the charge requested on the part of the defend- 
ant, was given to the Jury by the Court, was error, for the rea- 
son stated in that case, and the authorities there cited. In re- 
gardto the further instructions of the Court to the Jury on this 
branch of the case, as stated in the record before us, we find no 
error. 

[4.] The Court also stated in its charge to the Jury, that it 
“‘was unnecessary for the Court to charge as to involuntary man- 
slaughter, as from the evidence, it was either murder, voluntary 
manslaughter, or justifiable homicide.” To this charge of the 
Court tothe Jury, erroris assigned. By the Penal Code, there are 


three kinds or grades of homicide—murder, manslaughter, and - 


justifiable homicide. Prince, 622. Manslaughter, by our Code, is 
also dividedinto voluntary manslaughter, upon a sudden heat of pas- 
sion ; involuntary manslaughter, in the commission ofan unlawful 
act, and involuntary manslaughter in the commission ofa lawful act 
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without due caution and circumspection. Ibid. In Holden vs. 
The State, (5 Geo. R. 441,) this Court held, that it was error in 
the Court below, on the trial of a defendant indicted for murder, 
to instruct the Jury that they must find him guilty of murder, of 
voluntary manslaughter, or not guilty. The charge of the Court 
in this case, comes fully within the principle of the decision in 
that case. 

The Court below ought, in our judgment, in view of the facts 
disclosed by this record, to have given to the Jury the definition 
of murder, of voluntary manslaughter, of involuntary manslaugh- 
ter in the commission of an unlawful act, of involuntary man- 
slaughter in the commission of a lawful act, without due caution 
and circumspection, and also the definition of justifiable homi- 
cide, and then, to have left the Jury to determine under which 
grade or definition, the evidence showed the defendant to be 
guilty; or whether the evidence made out a case of justifiable 
homicide. We therefore, sustain this last ground of error taken 
to the ruling of the Court below, on this branch of the case. Let 
the judgment of the Court below be reversed, and a new trial 
granted. 





No. 14.—Joun T. Boots and another, plaintiffs in error, vs. Mar- 
Tin W. Stamper, defendant in error. 


[1.] When an amendment is made to a bill before answer filed, even if it be 
immaterial and trivial, a defendant may demur, de novo, to the whole bill, 
Quere, as to the reasonableness of this rule. 

[2.] When an amendment is made at any time to a bill, the defendant 

may demur to the amendment. 

[3.] When an amendment is made toa bill after a demurrer made and decided, 
and answer filed, the defendant cannot demur again to the whole bill, un- 
less the amendment is materi Wd. 

[4.] An amendment is material \» hen it so varies the case made in the origi- 
nal bill, as to change the complainant’s equity. 
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[5.] To protect a bill from the charge of multifariousness, it is not necessary 
that the interest of the parties be the same as to all the matters embraced 
in the suit; it will be sufficient if they have a common interest in one or 
more, which are connected with the rest. 


In Equity, in Talbot Superior Court. Decided by Judge 
Iverson, March Term, 1851. 


Jno. T. Booth and N. Rains filed their bill, alleging that 
Martin M. Stamper had an action of assumpsit pending in the 
Superior Court of Talbot County, against Booth, founded on a 
promissory note, the consideration of which, being money lost at 
play; that Booth filed this as his plea, and had a witness subpe- 
naed to prove it. A short time before the trial, Booth and Geo. 
W. Towns, counsel for Stamper, agreed to carry the cause by 
consent, to the appeal docket of the Superior Court. In conse- 
quence of this agreement, the witness was discharged, and Booth 
did not attend the Inferior Court. When the cause was called, 
the above agreement was denied, and the case pressed to trial ; 
Booth and his witness both being absent. A verdict was ob- 
tained by Stamper ; Booth was unable to give bond and security, 
so as to enter an appeal; and having filed his affidavit as a pau- 
per, the appeal was dismissed, on the ground the Statute did not 
embrace this cause. 

The execution issued on this judgment was levied on a ne- 
gro purchased by N. Rains of Booth, to which negro, Rains en- 
tered his claim. The bill prayed fora new trial, and an injunc- 
tion of the execution. To this bill, defendant answered, and 
upon the bill, answer, replication and proofs, at September Term, 
1847, a decree was rendered for the complainant, from which, the 
defendant appealed. At September Term, 1848, a motion was 
made to dismiss the bill for want of equity, and because com- 
plainant had an adequate Common Law remedy ; was sustained 
by the Superior Court; which decision on the writ of error filed 
inthe Supreme Court, was reversed. See 6 Geo. R. 173. 

After the case was remitted to the Superior Court, the com- 
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plainants amended their bill, by leave of the Court, stating “ that 
the fact of the note being given for a gaming consideration, could 
be proved by one John Jose, a credible witness, within the jurisdic- 
tion of the Court.” 

After the amendment was filed, defendant’s counsel demurred 
to the bill as amended. 

1st. For want of equity. 

2d. Multifariousness. 

3d. Misjoinder of complainants. 

4th. Complete remedy at Law for Rains. 

5th. Trat Booth had an adequate remedy by certiorari, lost 
by his laches. 

Complainant’s solicitors protested against joining issue on de- 
murrer, on the ground that all these matters were res adjudicata. 
The Court overruled the protest, and this decision is assigned 
as elror. 

The Court sustained the demurrer on the second and third 
grounds, and dismissed the bill, and this decision also, is assign- 
ed as error. 


B. Hitt and Coxeuirt, for plaintiffs in error. 
L. B. Smrrx and Bennune, for defendant. 
By the Court.—Nisset, J. delivering the opinion. 


The protest of the plaintiff in error, against joining in the de- - 
murrer, ought to have been sustained. A motion had been 
made previous to the last amendment to the bill, to dismiss it 
Sor want of equity, and because the complainant had an adequate 
remedy at Law. This motion was in effect,a demurrer. The 
presiding Judge sustained the motion and dismissed the bill— 
the complainant excepted, and this Court reversed the judgment 
. of the Court below—holding that the complainants had not an 
adequate remedy at Law, and that it was a case of equitable 
jurisdiction. By reference to the case as reported, it will be 
seen that the motion was to dismiss the bill, “on the ground 
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that there was no equity therein, and that the complainants had 
a complete remedy at Law.” 6 Geo. R.173. And by refer- 
ence to the opinion of this Court, reversing the judgment of the 
Court below, on that motion, it will be seen that we held this 
language: “for the reasons already stated, the Common Law 
Court in which the case was pending, could not afford the com- 
plainant adequate relief, and in our judgment, the facts in this 
case afford strong grounds for the equitable interposition of a 
Court of Chancery to grant a new trial, so as to place the par- 
ties back in the same position they were before the judgment was 
rendered against the defendant, in the Inferior Court.” 6 Geo. 
R.177. The second demurrer, (the judgment sustaining which, 
is under review,) was upon the following grounds. 

Ist. For want of equity. ' 

2d. Multifariousness. 

3d. Misjoinder of complainants. 

4th. A complete remedy at Law for Rains. 

5th. That Booth had a complete remdy at Law by certiorari, 
which he lost by his laches. 

Now, all these grounds, except that of multifariousness and 
misjoinder of parties, are covered by the judgment of this Court 
in the previous case. The record of that case does not show 
that the question of multifariousness, or of the misjoinder of par- 
ties, was discussed or decided, yet it is not clear but that they 
were. As the grounds of the motion, however, are expressed, 
to wit: want of equity in the case made, and the adequacy of 
. the complainant’s Common Law remedy; we concede, that these 
two grounds were not decided. All the other grounds were de- 
cided, for they all go upon the want of equity and the adequacy 
of the complainant’s remedies at Law. So far then, as these 
grounds are concerned in the second demurrer, the protest ought 
to have been sustained ; (indeed, was sustained by Judge lver- 
son, for he decided in favor of the demurrer, only upon the grounds 
of multifariousness and improper joinder of parties, upon the 
doctrine of res judicata.) 

But it is clear to us, that the protest of the plaintiff in error 
ought to have been sustained, as to all the grounds taken in the 
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demurrer, upon other and independent principles. A second 
demurrer to the same bill is not, as a general rule, allowable. 
Upon the argument of a demurrer, any cause of demurrer, al- 
though not shown in the demurrer as filed, may be alleged at 
the bar, and if good, it will support the demurrer. If a party de- 
fendant were allowed to demur after a previous demurrer has 
been overruled, it would be a re-hearing of the case, on the 
grounds of the previous demurrer. Story’s Eq. Pl. §460. Mit/ 
Eq. Pl. by Jeremy, 216, 217. Cooper’s Eq. Pl. 115, 116. Mont. 
Eq. Pl. 112, 113. Baker vs. Ellish, 11 Ves. 70. Brown’s 
Ch. Rep. 66. 1 Smith’s Ch. Pr. (new edition) 213, 214. 

[1.] In reply to this, it is said that whilst this is true general- 
ly, yet after amendment to a bill, the defendant may again de- 
mur to the original bill as amended, and that this may be done 
after a demurrer to the original bill has been overruled. It is 
further said, that this is the rule, even if the amendment is of 
the most immaterial and trivial character. There being an 
amendment in this case, the defendant in error claims, under 
these views, the right to demurto the whole bill, denovo. These 
propositions I concede, are sustained by authority. Daniels 
Ch. Pr. 650. 2 Brown’s C. C. 66. 2 Dick. 672, §6. 1 Hoff. 
Ch. Pr. 216,217. 4 Sim. 573. Ibid, 226. 

[2.] Now when the plaintiff is allowed to amend, it is clearly 
right that the defendant should be entitled to demur to the 
amendment, and if the amendment is material, that is, if it varies 
the case made in the original bill, it is equally clear that the de- 
fendant ought to have the right to demur to the bill as amended, 
even if he has once demurred and been overruled. I see the 
most satisfactory reasons for all this, but I must say, that I see 
no good reason for allowing a second demurrer to a bill, be- 
cause an immaterial and trivial amendment has been made. If 
the amendment does not change at all the case made, if the com- 
plainant’s equity remains the same, and the defendant may de- 
mur again to the whole bill, then I see no value in the rule 
_ stare decisis, or in the conservative power of the doctrine of res 
judicata. The unreasonableness of the thing is conspicuously 
manifest in this case, as we shall see. 
von x 15 
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[3.] However, the right to demura second time to the whole 
bill, upon amendment made, applies to cases when the amend- 
ment is made and the demurrer filed, before the answer is put in. 
For it is also a general rule of Equity practice, that a defendant 
cannot, after he has answered the original bill, if the plaintiff 
amends it, put in a general demurrer to the whole bill, because 
the answer will overrule the demurrer. If, however, the defend- 
ant has answered the original bill and an amendment has been 
made, which materially varies the case made against the demur- 
ring party, he will be entitled to demur to the whole bill as 
amended, even although he may have demurred to it unsuccess- 
fully before amendment. 1 Daniel’s Ch. Pr. 468. 3M. & C. 
653. Atkinson vs. Haneway, 1 Cox, 360. 

This is the rule of the English Chancery, and is applicable 
to a case situated as this is. Our third rule of Equity practice, 
that a party may plead, answer and demur, all at the same time, 
and that the answer and plea shall not overrule the demurrer, 
does not annul it. Ours is arule of convenience and intended 
to expedite the cause. Pleas, answers and demurrers may be 
filed together without prejudice to the demurrer. They are still 
to be considered in the usual order of Equity pleadings. <A de- 
fendant cannot, at the trial, rely upon his answer and insist 
upon his demurrer, The demurrer, unless abandoned, must be 
heard first, and if decided against the defendant, the answer 
precludes him as to the demurrer. We are now, however, con- 
sidering a case where there was a demurrer and an answer filed, 
the demurrer heard and overruled, and the issue joined on the 
answer. There the defendant (an amendment being made) 
claims the right to demur again. In such a case, we say the 
third rule in Equity has no application, except to the amendment 
itself ; doubtless as to that, he may again plead, answer, and de- 
mur, and according to the rule. Or, ifthe amendment is mate- 
rial, he may, no doubt, under our rule, plead, demur, and an- 
swer, de novo, to the whole bill. But if it is ¢mmaterial, he cannot 
demur to the whole bill. Having been heard once on demurrer, 
he. must abide his answer. That will, in that event, overrule any 
subsequent demurrer, the moment it is filed. 
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[4.] Itremains to consider the materiality of this amendment. 
If it was immaterial, a previous demurrer having been put in, and 
the answer filed, the defendant had no right to be heard upon 
demurrer to the original bill a second time, upon any ground. 

In the bill, it is charged that the note was given for a gaming 
consideration. The complainant, it is also charged, was pre- 
vented from availing himself of this defence at Law, by the fraud 
and bad faith of the plaintiff at Law, and his counsel. The bill 
asks a new trial and an injunction of the judgment obtained 
against the complainant. It is further alleged in the bill, that 
the complainant will be able to prove the consideration of the 
note, bya man named Ferrell: The amendment is, that he will 
be able to prove the consideration of the note by another witness in 
life, and residing within the jurisdiction of the Court, named Jose. 
This is the whole of the amendment. It gives no new phase to 
the bill. If true, it adds nothing to the equity of the bill. The 
equity is as strong with, as without it. That the complainant 
could prove the consideration of the note, was an indispensable 
averment. ‘That averment was in the bill before the amend- 
ment. Ifthe bill was demurrable after the amendment, it was 
equally so before it was added. If the demurrer was unsustain- 
ed with the amendment, it was equally so without it. It adds 
no new fact—involves no new principle of law—neither increas- 
es nor diminishes the grounds of equitable interference. It is 
only cumulative as to a fact already in the bill. If the com- 
plainant is entitled toa decree, with the amendment, he is equally 
entitled to it without, for if the fact of illegal consideration be 
proven by one witness, it is in law, effectually proven. There 
is no pretence that the witness named in the original bill, is not 
wholly unimpeachable. With that, however, forthe purposes of 
this inquiry, we have nothing to do. It suffices that in the 
original bill, it is charged that the illegal consideration could be 
proven, and the name of the witness given. This amendment 
seems to have been made out of abundant caution, and in the 
sense of the rule, is immaterial. There had been in this case, 
a demurrer, the answer filed with a replication, trial, judgment, 
and appeal. To permit the defendant again to demur to thé 
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whole bill, upon such an amendment as this, would be altogeth- 
er indefensible. 

[5.] If we were thrown upon the merits of the decision made 
by the presiding Judge, dismissing this bill for multifariousness 
and improper joinder of the parties complainants, we would be 
compelled to reverse it. It is scarcely possible, in most cases, 
to draw a sensible distinction between a case bad for multifari- 
ousness, and one bad for a misjoinder of parties. If the bill is 
multifarious, there is always improper joinder of parties, and 
in most cases, where there isan improper joinder of parties, the 
bill is multifarious. The questions practically for the most 
part, aréone and the same. It is so here. Rains is clearly not 
a necessary party. Booth would be entitled to a decree, if at all, 
without him. This bill, without Rains, would not-be demurra- 
ble because he was not a party. But he may not be a necessa- 
ry party, and yet a proper party. He is a proper party, unless 
the bill is obnoxious to the charge of multifariousness. This 
ground of demurrer is not favored in the books. Equity, it is 
true, will not permit one man to drag another, not interested in 
the subject matter of his litigation, before its bar, there to abide 
delay, costs and vexation. Yet, on the other hand, it delights in 
comprehensive justice ; it abhors a multiplicity of suits, and will 
bring into Court, all who have an interest in the subject matter of a 
suit, and in one decree determine their rights. 

Without traversing the almost interminable line of the books 
upon the subject of multifariousness, it is enough to say, that this 
Court has laid down some rules which settle this question. One 
is, that it is not necessary that all the parties should have an in- 
terest in all the matters contained in the suit. Another, that it 
will be sufficient if each party has an interest in some one or 
more matters involved in the suit, which are connected with the 
rest. By these rules this bill is not multifarious. Rains may 
be said to have an interest really, in all herein involved. The 
object of the bill is a new trial and a perpetual injunction of the 
judgment. He is not immediately interested in the new trial, 
but he is remotely, since, if there is a new trial decreed and a re- 
versal of the judgment, thereby his title to the slave levied on, 
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will be quieted. But he is interested in enjoining the judgment. 
The bill charges it to be void for fraud—it is proceeding against 
his property, and he is, as well as Booth, interested in having it 
set aside or perpetually enjoined. Here is a common interest 
Both complainants are warring against a void judgment. One 
because it is against him, and the other because it is seeking sat- 
isfaction out of his property. ‘This matter of injunction is con- 
nected with the other matter in the bill, to wit: a new trial. 
The judgment springs from a fraudulent trial, and it will receive 
its quietus from a new trial. A decree that this judgment and 
execution be enjoined, will, even if in general terms, protect 
both the complainants. So far as regards the injunction, the 
cause of complaint made by Booth and by Rains, is not distinct, 
but the same, and the bill, in our opinion, is not multifarious. 
Reversing the judgment below, it is not necessary to remark 
upon the demand made by the plaintiff in error to amend his bill, 
to obviate the effect of the ruling of the presiding Judge on the 
demurrer. 5 Geo. R. 573. 8 Ibid, 238. 
Let the judgment be reversed. 





No. 15.—James D. Wixxerson and others, plaintiffs in error, 
vs. ALLEN Burr, defendant in error. 


[1.] The purchaser under a judgment against the vendor or vendee of land 
like a purchaser from either, by voluntary conveyance, succeeds but to 
the interest which the debtor had power to encumber or part withthe 
one being entitled to call for the purchase money, as the representative 
of the vendor, and the other being entitled to call for a conveyance, as the 
representative of the vendee. 

[2.] The judgment creditors of the vendee of land, who has paid part of the 
purchase money, and has possession of the land, but has secured no deed, 
are entitled to the proceeds of the sale of his title, under an execution, 

in preference to the vendor, 
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In Equity, Muscogee Superior Court. Decision on demurrer, 
by Judge Iverson, May Term, 1851. 


Allen Burr sold lot No. 271, in the City of Columbus, to 
James D. Wilkerson, for $400, payable in fourteen quarterly in- 
stalments, and gave bond to make titles when the purchase 
money was paid. ‘Two of the notes being due, and Wilkerson 
having removed from the State, Burr sued out an attachment, 
and had the same levied on the said lot of land. The lot was 
sold by the Sheriff, under execution issued on the judgment on 
said attachment, for $275, which, after paying the judgment, 
left $167 60, a balance in the hands of the Sheriff, which was 
claimed by other judgment creditors of Wilkerson. Burr then 
filed his bill in Equity, alleging these facts—asserting his lien 
as vendor, and praying to have the balance in the hands of the 
Sheriff applied to the balance due for the land. 

To this bill the creditors demurred, generally, for want of 
equity. The Court overruled the demurrer, and this decision 
is assigned as error. 


W. Doveuerty, for plaintiff in error. 
Jas. Jounson, for defendant in error. 
By the Court.— Lumpxw, J. delivering the opinion. 


Is there equity in complainant’s bill? Is Burr entitled to 
have this surplus fund in the hands of the Sheriff applied to the 
balance of his debt, or have the general judgment creditors of 
Wilkerson the preference ? 

[1.] Sometimes the interest of the vendor, and sometimes of 
the vendee, in land situated as this is, is sold under execution ; 
and we had supposed that a purchaser under a judgment against 
either, like a purchaser from either by voluntary conveyance, suc- 
ceeded only to the interest which the debtor had to encumber or 
part with, and no more nor no less—the purchaser in the one 
case, whether at public or private sale, being entitled to call for 
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the balance of the purchase money, as the representative of the 
vendor; and the other being entitled to call for a conveyance, 
as the representative of the vendee, upon paying up what was 
due. It is not the land, but the debtor’s interest in it—whether 
he be vendor or vendee—that is sold, leaving the residue un- 
touched. .Auwarke vs. Mathis,19 Serg. & Rawle, 402. McMul- 
len vs. Wenner, 16 Serg. & Rawle, 20. 

[2.] If this position be tenable, and we hold that it is, and 
that it is the simple elementary principle upon which all cases 
like the present may be reached, the general judgment creditors 
are unquestionably entitled to the money in dispute. 

Indeed, in the first of these Pennsylvania cases, it is expressly 
ruled, that the judgment creditors of the vendee of land who has 
paid part of the purchase money, and has possession of the 
land, but has received no deed, are entitled to the proceeds of 
the sale of his title under an execution, in preference to the 
vendor. 

True, there was nothing paid in this case, except the amount 
collected on the judgment for the two first notes which fell due. 
But the principle is precisely the same, as to the residue. 

When Burr caused the land to be sold, had he filed a deed in 
the Clerk’s office, in accordance with the Act of 1847, (Wew 
Digest, 517,) thereby manifesting his intention to relinquish his 
title to the property, and to look alone to the proceeds for pay- 
ment, although his unpaid notes, not being in judgment, would 
not come strictly within the letter of the Statute, still he would 
then, at least, have had equity on his side. But, instead of 
that, he retains the title in his own hands, as he had a right to 
do under the contract, and parts with nothing but the obligee’s 
bargain—i. e. an interest in proportion to the amount of pur- 
chase money actually paid in; leaving the legal estate and so 
much of the equitable estate as had not been paid for, untouch- 
ed, in the vendor. Whether Burr, by causing the land to be 
sold as the property of Wilkerson, is not estopped from denying 
‘Wilkerson’s title, has not been argued, nor is it involved in the 
present issue. 

Even if this were so, it would give him no claim in Equity to 
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this fund ; for by retaining the title, the price of the property in 
market must have been greatly diminished, and thus an injury 
has been inflicted on the other creditors. 

Shirley vs. Sugar Refinery, 2 Ed. Ch. Rep. 505, and Barnitz 
vs. Smith,1 Watts and Serg. 142, are relied on in the argument 
by the counsel for the defendant in error. 

The first merely sustains the general doctrine, that where the 
mere personal security of the purchaser has been taken on a 
sale of land, the rule is, as between vendor and purchaser, to 
sustain the implied lien, for the unpaid purchase money. 

And by reference to Barnitz and Smith, as well as_ the 
two cases upon which it was decided, namely: Stewartson vs. 
Watts, (8 Watts, 396,) and Episcopal Academy vs. Hinge, (2 Watts, 
16,) it will be perceived, that there are these distinguishing fea- 
tures between them and the case at bar. In all of them a con- 
veyance was executed ; and besides, there was an express lien re- 
served by the terms of sale to the vendor. 

In any view of this case, therefore, we do not feel authorized 
to displace the legal lien, acquired by the general judg- 
ment creditors to the balance of the purchase money in the 
hands of the officer. The very Act of 1847 negatives the ex- 
istence of any such doctrine as that which is contended for in 
support of this judgment, and the practice of the Courts 
throughout the State, both before and since that enactment, is at 
variance with the equity here attempted to be set up. 

Judgment reversed. 
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No. 16.—Wituuam Doveuerty, plaintiff in error, vs. Ann E. 
McDoveatp, adm’x, &c. and others, defendants in error. 


[1.] Where a party has an interest in the estate of an intestate, as a judg- 
ment creditor, and it appears that the administratrix, by fraud and collusion, 
is misapplying the assets of such estate in such manner as to injure such 
judgment creditors and to prevent the collection of his debt, a Court of 
Equity has jurisdiction to appoint a receiver to take charge of such assets : 
but before the Court will interfere with the due administration of the 
assets in the handsof anexecutor or administrator, by appointing such 
receiver, a strong case must be made by the complainant. He must show 
that he has good and substantial reasons to fear some probable future in- 
jury to his rights or interests, or the Court will not interfere in his behalf, 
and take from such executor or administrator the possession and control of 
the assets of the estate, and place the same in the hands of a receiver. 


In Equity, in Muscogee Superior Court. Application for a re- 
ceiver. Decision by Judge Iverson, at Chambers, May 22d, 
1851. 


William Dougherty, the complainant, in his bill, which he ex- 
hibited in his own behalf, and in behalf of all other creditors of 
Daniel McDougald, deceased, who chose to come in and be 
made parties, alleged, that he was a creditor by judgment, of 
Daniel McDougald, deceased, to the amount of $1,200; that 
in 1849, McDougald died, leaving a large estate, of the value of 
$60,000, in the State of Georgia; that he died insolvent, and 
without a faithful administration of his estate, it will prove in- 
sufficient to pay his debts; that no steps were taken by the wid- 
ow and brothers to obtain administration, until complainant took 
steps to force the Clerk of the Court to take letters of adminis- 
tration; that administration was then granted, June, 1850, to 
Ann E. McDougald, the widow, and upon the representations of 
her brother, R. B. Alexander, and brother-in-law, Alex. McDou- 
gald, bond was required by the Court, only for the sum of $36,000; 
and that R. B. Alexander and Duncan McDougald were taken 
as the sureties on the bond; that the administratrix made and re- 
turned no inventory or appraisement, until about 11th January, 
1851, and then not under oath; that, at the death of McDou- 
vo. x 16 
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gald, he had $9,000 on deposit in one of the banks, which was 
not returned, and which went into the possession of either the 
administratrix, Duncan McDougald or Alexander McDougald; that 
Daniel McDougald, at his death, was in possession of a planta- 
tion and negroes, (about 60,) with the stock, &c. worth $25,000, 
from which two crops have been gathered, worth $15,000; 
none of which had been returned by the administratrix, but had 
been in possession of Duncan McDougald, who pretends to claim 
the sameas his own. The complainant charged, that if he has 
the titles, it was by an arrangement with Daniel McDougald in 
his lifetime, with intent to defraud his creditors; that Daniel 
McDougald had, at his death, notes, accounts, &c. to a 
large amount, not known to complainant, but known to the 
administratrix, which had never been returned by her ; that said 
administratrix received $5,173 50 in cash, from a claim of the 
intestate, collected from T. Fort, by I. L. Harris, and also other 
large amounts from rents, &c. none of which had been returned 
by her. The bill charged, that these and other facts charged, 
arose from a fraudulent arrangement, agreement, and combina- 
tion between the administratrix, Robert B. Alexander, Duncan 
McDougald and Alexander McDougald, that the estate should 
be so conducted and managed, that as small a portion as possi- 
ble should be regularly and fairly administered, and as much as 
possible should be kept out for the family; in proof of which 
agreement and combination, the complainant stated other acts 
by the defendants, unnecessary to be here repeated, under the 
view taken of this cause by this Court. The bill charged, that 
the administration bond affords but little security to the creditors, 
the administratrix having no separate estate—Robert B. Alexan- 
der, one of the sureties, having died since that time insolvent, 
and that the property of Duncan McDougald, the other security, 
except that fraudulently obtained from Daniel McDougald, would 
not exceed $5,000. The inventory returned by the administra- 
trix amounted to only about $15,000; and the bill charged, 
that by the fraudulent arrangement charged, the assets of the 
estate would be wasted, and the creditors left unpaid. The prayer 
was for the appointment of a receiver and the adoption of such 
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orders and rules as would prevent the misapplication of the as- 
sets of the estate, for the benefit of those entitled. The bill 
did not allege that there were any debts due by the intestate, of 
higher dignity or older lien than that of the complainant, nor 
that the administratrix had ever refused to pay complainant, nor 
that complainant had fears of losing his own debt. 

The presiding Judge granted an order, requiring the defend- 
ants to appear before him, at Chambers, at a day appointed, 
and show cause why a receiver should not be appointed. The 
defendants appeared and showed for cause, the insufficiency of 
the case made by the complainant’s bill. The prayer for a receiver 
was refused, after argument, and this decision is the error as- 


signed. 


W. Doveuerty, for plaintiff in error. 
Bennine and H. Hott, for defendants. 


Brief of H. L. Bennine. 


I. 1. Areceiver will not be appointed before answer. 3 Dan’l 
Ch. Pr. 427,429. 2 Story Equi. §§385, 6. 4 Ga. Rep. 423, 
4, 75. 

2. The Court appoints one with great reluctance. 16 Ves. 
70. 3 Dan’l, 406, 407. 

3. The bill does not allege that plaintiff “fears” any injury to 
himself. 2 Story Eq. §826. He could not “fear” for others, 
and yet he binds them. 1 Story’s Eq. §549. Story’s Eg. Pl. 
§99. 


4. A creditor’s bill does not lie in Georgia. 

5. There is no allegation of the numerousness of the credit- 
ors. Story’s Eq. Pl. §95. 

6. The remedy is adequate at Law. Pr. Dig. 447. 7 Ga. 
Rep. 209. 2 1b. 154. 3 Ib. 3. 

7. Equity will not aid a judgment creditor until he has ex- 
hausted his legal remedies. 3 Kelly, 452. 4 Ib. 322, 323. 
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8. Itnever aids by appointing a receiver when he has a right 
which he can assert at Law. 3. Dan’l Ch. Pr. 416, 401, 2, ’4, 
6, 7,712. 1 Jac. & Walk. 627. 16 Ves. 70. 2 Story’s Eg. 
§836. 

II. What is alleged for misconduct does not amount to mis- 
conduct. 

1. Administrator is not bound to make inventory, &c. till re- 
quired to do so. Pr. 226, 227, 228. 

2. Nor is he required to swear to it. Pr. Dig. 222, 224. 

3. She may make it by agent. Pr. Dig. 222. It is the duty 
of the administrator to make out an inventory of the personal 
estate and cause it to be appraised, (if appraisers are appoint- 
ed,) and return both inventory and appraisement within three 
months from the time when he shall have been directed to do 
so. Pr. Dig. 226. 

4, It is not his duty to make out inventory, &c. before he is 
required to do it. Pr. Dig. 226, 227, 228. Wms. Ex’rs. part 
3, b 2, ch. 1, sec. 3. 

5. But it is his duty to render a full account of the condition 
of the estate annually, &c. Pr. Dig. 240, 232. 

6. The time for rendering this is now enlarged till July. Acts 
of 1850, 41. : 

7. Personal estate, as used in the Statute, does not include 
choses in action. Pr. Dig. 436. 

8. Analternative allegation is too uncertain. Story’s Eg. 
Pl. §§245, 245a. 246. 6 Ga. Rep. 598. 

9. Nothing is fraud which does not involve a breach of a le- 
gal or equitable duty, to the injury of another. 1 Story’s Eg. 
§187. 

Ill. 1. Allegations in bill must be consistent. Story’s Eq. Pl. 
249a. The Court of Ordinary has exclusive original jurisdic- 
tion in this case. Pr. Dig. 245, ’6, 239, ’40. 

2. The receiver would, in fact, be the administrator. Cal- 
vert on Parties, 16 marg. Uzteeson vs. Man, 26, 97. 

3. If the jurisdiction is concurrent, still the Court of Ordina- 
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ry was the first to acquire it in this case. Pr. Dig. 246. 2 
Kelly, 306. 

4, A variety of remedies for such a case as this, is provided 
in that Court. Pr. Dig. 245, 246, 239, 40, 232, 226. 

If there was misconduct, Dougherty having bought the fi. fa. 
after it occurred, cannot sue forit. 4 Ga. Rep. 284, ’5, ’6. 


By the Court.—Wanner, J. delivering the opinion. 


[1.] This was an application to the Chancellor, on‘a bill filed 
by the complainant, as a judgment creditor of the late Daniel 
McDougald, against his administratrix, for the appointment of 
a receiver, to take charge of the assets belonging to the deced- 
ent’s estate, on the ground of alleged fraud and mismanagement 
by the administratrix. Thigbill, although filed by the complainant 
in his own name, and in behalf of such other creditors as may 
hereafter choose to come in and be made parties thereto, must 
be considered as the bill of the complainant alone. His appli- 
cation for the appointment of a receiver, to take the assets out 
of the hands and control of the administratrix, is based on the 
principle of quia timet. That a Court of Equity will entertain 
jurisdiction in such cases, on a proper case being made, there 
is no doubt; but Courts of Equity will never interfere with the 
due administration of assets in the hands of an executor or ad- 
ministrator, upon slight grounds. The principle on which the 
Court interferes with the assets in such cases is, when the com- 
plainant makes out such a case by his bill as shows he has good 
and substantial reasons to fear some probable future injury to his 
rights or interests, and not because an injury has already occur- 
red. 2 Story’s Eq. 130, §826. As, for instance, where property 
is in the hands of a trustee for certain specific uses or trusts, 
and is in danger of being diverted or squandered, to the injury 
of any claimant, having a present or future fixed title thereto, 
the administration of it will be duly secured by the Court, accord- 

Ing to the original purposes, in such manner as the Court may, 
in its discretion, under all the circumstances, deem best fitted 
to the end, as by the appointment of a receiver, &c. 2 Story’s 
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E4. 130, §87. The amount of the complainant’s judgment ob- 
tained against the decedent in his lifetime, is about $1,200. 
The appraised value of the intestate’s property now in the hands 
of the administratrix, consisting of negroes and other personal 
property, is $14,780, as appears from the complainant’s own 
showing—all of which is subject to the payment of his judg- 
ment ; besides it does not appear that he has ever applied to the 
administratrix for payment of his demand, or that there are any 
older liens or incumbrances on the property, other than his judg- 
ment, or any obstacle which would prevent its collection; nor 
does he allege in his bill, that he fears that he will be injured in 
any manner by the probable loss of his judgment debt, but on 
the contrary, from the facts which he does allege, the payment 
of his demand is amply secure. Duncan McDougald, one of 
the securities to the administration bagd, is admitted by the 
complainant to be worth $5,000—an amount sufficiently large 
to protect the payment of his judgment, amounting only to the 
sum of $1,200, as well as the accruing interest thereon. The 
plaintiff in error, however, insists that the Court should appoint 
a receiver, notwithstanding the security on the administrator’s 
bond may be able to respond, and relies on the case of Calhoun 
vs. King, (5 Ala. Rep. 523,) in support of that position. In that 
case the complainant was a minor distributee, who had no lien 
on the property of the intestate, and the security, if living at all, 
say the Court, resided in the State of Georgia, a foreign juris- 
diction, and some fifteen or sixteen years had elapsed since the 
bond was executed in the latter State. In that case the Court 
appointed a receiver, and, in our judgment, exercised a sound 
discretion in doing so. The complainant further insists, that he 
is a creditor of the estate, and has an interest in the funds of 
that estate, and as such, has the right to go intoa Court of 
Equity to have the same secured and properly applied, whenever 
there is danger of waste, occasioned by fraud or collusion. 
Most undoubtedly he has such right, whenever he makes out 
a case in which it shall appear that, by such misapplication of 
the funds of the estate by the administratrix, or by fraud and 
collusion on her part, the collection of his judgment debt will 
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be endangered, or that he will sustain some probable future in- 
jury to his rights or interests which he claims in and to the in- 
testate’s property, by virtue of his judgment, (for no other inter- 
est is disclosed by the record;) then, and not until then, will it 
be the duty of the Court to interfere in Ais behalf, and take the 
assets from the possession and control of the administratrix, for 
his protection and benefit. Until he makes such a case as shows 
that Ais rights and interests in and to the property of the estate 
are in danger, on what principle ought the Court to interfere in 
his behalf? Other persons having interests and rights in the es- 
tate, may never choose to complain. Inasmuch, therefore, as 
the complainant does not allege that he fears any loss or injury 
in not being able to collect his debt, but on the contrary, from his 
own showing, it appears thathe has an ample Common Law rem- 
edy, to enforce its collection out of the intestate’s property in 
the hands of the administratrix, we think the application for the 
appointment of a receiver by the Chancellor, was properly re- 
fused. Let the judgment of the Court below be affirmed. 





No. 17.—Asner McGeuee and Tuomas R. Lamar, executors of 
J. J. Lamar, deceased, plaintiffs in error, vs. Winey E. Jones, 
defendant in error. 


[1.] A complainantin Equity, who relies for relief upon a tender, must allege 
all the facts substantially, which are necessary in pleading a tender at 
Law. 


[2.] A purchaser of land, who is in possession, cannot have relief in Equi- 
ty against the payment of the purchase money, upon the mere ground of 
a defect of title, before eviction. If he is in possession under a deed, with 
covenants of warranty, he must resort to his covenants. If under a bond 
for titles, he must resort to his bond. 


[3.] Upon demurrer, the Court will not inquire into the competency or reg- 
ularity of an amendment to the bill, previously allowed by order of the 
Oourt. 
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[4.] If the obligor, in a bond for titles, is insolvent, or without the jurisdic- 
tion of the Courts, and there is no property within the jurisdiction, which 
would be liable to the satisfaction of his damages, and there is an outstand- 
ing title paramount to his, the purchaser will be entitled to relief against 
the payment of the purchase money, to the extent of his damage before 
eviction. 

[5.] The insolvency or non-residence, must be distinctly alleged, and the de- 
fect of title, in what it consists, to what land it applies, and its value, with 
any other fact necessary to enable the Court to decree on the title and as- 


sess the damages, must be especially alleged. 


In Equity, in Muscogee Superior Court. Decision on de- 
murrer, by Judge Iverson, May Term, 1851. 


Wiley E. Jones, in his bill filed against the executors of Jef. 
J. Lamar, alleged, that on 11th March, 1837, he purchased of Jef. 
J. Lamar, several lots and tracts of land in the County of Stew- 
art, (describing them,) for the sum of $15,000, paid in three 
notes of equal amount, due January Ist, 1838, 1839, and 
1840, ana taking said Lamar’s bond, “ to make good and war- 
rantee titles,” when the purchase money was paid; that com- 
plainant had paid off and discharged two of the notes, and 
that Abner McGehee and Tho’s R. Lamar, as executors of J. J. 
Lamar, had commenced suit and obtained judgment against 
complainant on the last note for $4,800 ; that complainant has 
paid “a large part of the amount of the said judgment, and on 
the 9th March, 1850, he tendered to the said Abner McGehee, 
one of the executors, the full amount of the balance due on 
said judgment, and demanded titles from him, &c.” which 
McGehee neglected and refused to make; that he (complain- 
ant) is still ready and willing to pay the balance when the exec- 
utors will make good and warrantee titles to him, ahd shall pro- 
duce the grants and such a complete chain of title as the Court 
shall consider sufficient; that McGehee’s attorneys had ordered’ 
the Sheriff to press the execution and collect one half the amount 
due thereon, which the Sheriff was about to do. The prayer of 
the bill was for an injunction, and for general relief.” 

On the coming in of the answer, a motion was made to dis- 
‘solve the injunction, at which time leave was granted the com- 
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plainant toamend. Bythe amendment, complainant charged, 
‘that Thomas Lamar, one of the executors, had taken no ac- 
tive part in the execution of the will of J. J. Lamar, deceased, 
nor had he in possession any of the assets of the estate, nor had 
he so co-operated with McGehee, as to make himself liable for 
any of his acts; that your orator has been informed, and be- 
lieves, that the said McGehee, with his family, resides, or at 
least remains for the greater part of his time, out of the juris- 
diction of the Courts of the State, viz: in Alabama, and that 
the great bulk of his property is there; and that he has not 
sufficient property within the jurisdiction aforesaid to respond to 
your orator in damages, for a breach of the condition of the 
bond aforesaid ; nor has he in hand remaining, enough of the 
assets of the estate aforesaid, to make good such damages; most 
of the assets having been distributed or otherwise disposed of 
by him in the course of executing said will. 

“And your orator further shows, that to the best of his inform- 
ation and belief, it is not in the power of the said defendants, or 
either of them, to comply with the condition of the bond, and 
make good titles, with warranty, to said lands; that, to the best 
of your orator’s information and belief, the said defendants have 
not a complete chain of title from the State to themselves or 
theirtestator, to a single one of the lots of land; and that some 
part of the land sold, to the best of his knowledge and belief, 
has never been in the actual possession of any person or persons, 
for as much as seven years.” ‘The complainant could not spe- 
cify what portions of the land were “in this predicament.” The 
bill charged, that he was ignorant of these facts when suit was 
brought on this note, and he therefore did not offer them as a 
defence to the suit. 

To this bill a demurrer was filed on three several grounds: 
1st. That the original bill, before amended, did not make a case 
authorizing relief. 

2d. That complainant had no right to amend, because there 
was no case made in the original bill to be amended, and the 
amendment made a different case from the original. 

von x 17 
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3d. That the bill, as amended, did not make a case 


authorizing the interposition of a Court of Equity. 
The Court overruled the demurrer on all the grounds taken, 


and error has been assigned thereon. 








In Equity, from Muscogee Superior Court. 


G. E. Tuomas, one of the counsel for plaintiffs, insisted upon 
the following points and authorities: 


Ist. That the bill is void, for uncertainty in every important 
matter attempted to be set out, viz: As to the nature and char- 
acter of the defect of the chain of title; as to the particular lots of 
land: sold, to which the defect in the chain of title applies ; as to the 
place of residence of one of the defendants, Abner McGehee, or the 
amount of assets in his hands, within the jurisdiction of Georgia 
6 Ga. Rep. 589, the case of Robson vs. Harwell and wife. 

2d. That there being no ground of fraud alleged in the sale of 
the land, set forth in the bill, before any injunction can lie to stay 
the collection of the purchase money or any part thereof, due upon 
the sale thereof, where the party has been put into the possession of 
the lands sold, and has remained in the quiet and peaceable enjoy- 
ment thereof, for more than a dozen years, under bond for titles, 
there must be a previous eviction, or at least a paramount outstand- 
ing title put forth, and an eviction threatened under it, before the 
Court will interfere by granting an injunction to stay the collection of 
a part of the purchase money, upon the mere speculative ground, 
that there is a defect in the chain of title of the lands sold, in gener- 
al terms only. 1 John. Ch. Rep. in the case of Bumper vs. Plan- 
ter, 213. 2 John. Ch. Rep. the case of Abbottvs. Allen, 519. 5 
Mass. 493. 


H. L. Bewnine, for defendant in error. 


Ist. If there is a defect of title to part of a purchase of land, 
the purchaser may take possession and keep it; and, nev- 
ertheless, have adeduction from the price to the amount of 
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the value of the part to which the defect of title applies. 1 Sug. 
Ven. 372. 1 Ves. Jr. 224, 75,6. See Coffee vs. Newson, 2 
Ga. Rep. 442. 

2. To prevent circuity of action, Equity will, in such a case, 
interfere, and not leave the parties to their covenants at Law. 

3. But in this case, unless Equity interposed, there would be 
not only the circuity of action, as a consequence, but irrepara- 
ble mischief to the complainant, Jones. His judgment would 
be worth nothing, by reasen of McGehee’s residence beyond the 
jurisdiction, and having no assets within it—Lamar not having 
so acted as to make him responsible. 

4. We pray leave to amend, should the Court incline 
against us. 


By the Court.—Nisset, J. delivering the opinion. 


Perhaps it would be justifiable to consider this demurrer 
only in its application to the bill, as amended. But I consider the 
questions in the order in which they are made in the record, and 
were presented in the argument. 

[1.] The first point made is, that the bill, before it was amend- 
ed, does not make a case authorizing relief. The case is this: 
The testator of the plaintiff in error, J. Lamar, sold to the de- 
fendant in error, W. E. Jones, a number of lots of land. Notes 
were given for the purchase money, amounting to some $15,000, 
payable by instalments, and a bond for titles, conditioned to 
make good and warrantee titles when the purchase money was 
paid, was executed by Lamar to Jones. Jones paid the two first 
instalments. Suit was brought, by Lamar’s executors, on the 
note for the last instalment, and they obtained judgment for 
$6,800, a large part of which Jones avers that he has paid. He 
alleges that, “ on the 9th March, 1850, he tendered to Abner 
McGehee, one of the executors of Lamar, the full amount of 
_ the balance of the judgment, and demanded titles from him, 
which he neglected and refused to make; that he (Jones) is still 
ready and willing to pay the balance, when the executors will 
make good and warrantee titles to him, and shall produce the 
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grants and such a complete chain of titles as the Court shall 
consider sufficient ;” that McGehee’s attorneys have ordered 
the Sheriff to press the execution for the balance of the judg- 
ment, and collect the one half due thereon, which the Sheriff is 
about todo. ‘These are the facts alleged in the bill; and upon 
this case the complainant prays an injunction against the judg- 
ment, and for general relief. If there was equity in this bill in 
other respects, it could not stand against the demurrer, because 
of the want of certainty in the averments relative to the tender. 
They are too vague. ‘The general statement, that a tender was 
made, is notenough. It is as defective, as a general averment of 
fraud. ‘That a tender was made, is a conclusion of the pleader, 
simply. He must state the facts which constitute a legal tender. 
The same precision, I know, is not required in Equity pleadings 
that is exacted at Law; yet, in the language of Lord Thurlow, 
there must be something substantial. The facts must be so stat- 
ed as to be issuable. Defendant must be notified of the facts 
out of which the plaintiff’s equity springs, and which he is to 
controvert. The rule at Law is, that a defendant, pleading a 
tender, must show an actual production of the money, and offer 
to pay it, or that the production of it was dispensed with by his 
adversary. 10 East,101. 4 Esp... P. C. 68. 1 Bingham’s 
N.C. 253. 6 Wend. 22. 3 Stark. Ev. 1559. 2. Wils. 74. Wheat. 
Selw. 153. Substantially, a party in Equity, claiming relief on 
the ground of atender, mustso plead. It is not enough at Law, 
to plead that the party is still ready and willing to pay; he must 
state that he was always ready to pay, in addition to that. And 
if the declaration and plea show that the defendant was not al- 
ways ready and willing to pay, the plea will be bad. 1 Saund. 
33, n.2. 8 East, 168, 9. 10 East, 168. The averments 
are fatally defective in this, that they state a conditional tender. 
The offer to pay must be unconditional. 8 Greenl. 107. Ib. 119. 

This bill shows that the complainant’s offer to pay, was cou- 
pled with a demand for titles ; he does not even aver that the de- 
fendants below refused to accept. Von constat, but that they 
were eager to accept the money offered. The averment is, that 
they refused and neglected to make titles. Complainant proceeds 
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to say, that he is still willing and ready to pay, when the executors 
shall make good and warrantee titles, &c. &c. So the allegations 
show a conditional tender, which, in fact, affirmatively exhibit a 
case without equity. 

[2.] If, however, these allegations were sufficient, the bill 
would not then make a case for Equity jurisdiction. The de- 
fendantin error, relying on his original bill, must be turned over 
to his action at Law on the bond. 

The bill does not show that Jones went into possession of 
these lands; but that fact is inferable from his complying, to so 
large an extent, with the contract, in paying the greater part of 
the purchase money. Not much reliance, however, is placed up- 
on this inference. To placehimself out of the operation of the 
rule which I am about to state, I conclude that the complainant in 
Equity must show, by his bill, that he is out of possession. Com- 
ing into Equity for relief, the complainant must make a case 
within the rule of Law, which authorizes the relief.’ If out of 
possession, I may concede, forthe sake of the argument, that 
he is entitled to relief, but not otherwise. Not averring that fact, 
the conclusion of Lawis, that he is in possession, under the:con- 
tract of purchase set forth. The rule, then, is this, to-wit: a 
purchaser of land, who is in possession, cannot have relief in Equity, 
against his contract to pay, on the mere ground of a defect of title, 
without a previous eviction. When he goesin under a deed, with 
covenants of warranty, and apprehends a failure of title, and 
wishes relief before eviction, he must resort to his covenants; 
and if under a bond for titles, he must resort to his bond. A 
Court of Equity is not the appropriate tribunal to try titles to land. 
It may, perhaps, try title to land when it comes up incidentally ; 
but not when the case depends upon a simple legal title, and is 
brought up directly. ‘The power is to be exercised only in diffi- 
cult and complicated cases, affording peculiar grounds for equi- 
table interference. 1Mad. Ch. 135. 6 Brown P. C. 575. 2 

Johns. Ch. R. 524. 
This bill does not even charge, that there are outstanding ti- 
tles to the land, much less does it set them forth. The wide in- 
ference is, because the plaintiff in error has neglected and re- 





134 SUPREME COURT OF GEORGIA. 





McGehee and another vs. Jones. 





fused to make good and warrantee titles; therefore, there is a ti- 
tle outstanding, which must needs defeat the complainant’s ti- 
tle. If, in any case before eviction, Equity could interfere, it cer- 
tainly could not upon so meagre a case as this bill makes. But 
it will not, in any such case. “It would lead (says Ch. Kent) to 
the greatest inconvenience, and perhaps abuse, if a purchaser 
in the actual enjoyment of land, and when no third person as- 
serts, or takes any measures to assert a hostile claim, can be 
permitted, on suggestion of defect or failure of title, and on the 
principle of quia timet, to stop the payment of the purchase 
money, and of all proceedings at law to recover it.” ‘The learn- 
ed Chancellor suggests, that an outstanding incumbrance, ad- 
mitted by the party, or shown by the record, might, perhaps, form 
an exception in case of covenants against incumbrances. But 
he does not decide that it would be an exception. If such a 
case be an exception, this is not the case, and cannot fall within 
it. Herethe party does not admit, and the record does not show, 
an outstanding incumbrance ; nor is there-any covenants against 
incumbrances. If fraud were charged in the sale, that would 
be an exception. Here fraud is not charged. There are cases 
where Equity will relieve, upon other grounds, to which I will ad- 
vert when I come to consider the demurrer to the amended bill. 
On this bill, the plaintiff below was not entitled to relief, espe- 
cially to the relief asked, to-wit: an injunction. Abbott vs. Al- 
len, 2 Johns. Ch. R. 521. Bumpus vs. Platner, 1 Johns. Ch. R. 
213, 218. 13 Ves. 114. 

The second ground of demurrer is, “that complainant had 
no right to amend, because there was no case made in the orig- 
inal bill to be amended, and the amendment made a different case 
from the original.” The record discloses simply, that when the 
answer came in, a motion being made to dissolve the injunction, 
by leave of the Court first had, the complainant amended his 
bill. Several objections were made to the regularity of this 
amendment, on the argument, as that it was not sworn to, and 
that the defendant had nd notice of it; besides, that of there 
being no case made in the original bill, upon which an amend- 
-Ment could be engrafted. A demurrer cannot allege any matter 
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foreign to the bill. It lies only for objections apparent upon the 
face of the bill itself, either for matter inserted or omitted there- 
in, or for defects in the frame or form thereof. It takes the bill 
as presented, and from what is apparent, it derives its functions. 
Story’s Eq. Pl. §§446, °7, 8. Mitf Eq. Pl. by Jeremy, 107. 1 
Sim. R.5. 4 Paige,374. 2 Ves. 245. 2 Ves. Jr. 83. Now, 
we have never known a demurrer admitted to go behind the 
bill to which it is a defence, and inquire into the regularity of 
amendments allowed, or into any other interlocutory judgment. 
It is not competent by demurrer to bring into review a judg- 
ment or order allowing an amendment. It may be true, that the 
bill was not amendable or that the amendment was irregularly 
granted. ‘The defendant below ought to have contested it at 
the time, and if then unsuccessful, he might have brought a writ of 
error to this Court. And if he hadno notice—if he had not his 
day in Court—he is not without means of redress; but not by 
demurrer. 

[3.] The last assignment is, “ that the bill, as amended, does 
not make a case authorizing the interposition of a Court of Equi- 
ty.” We have seen what the original bill is, and for the rea- 
sons given, we hold that it makes no case for the interposition of 
a Court of Equity. Is the case helped by the amendment? 
The grounds taken in the amendment, if properly charged, do 
make a case for equitable interference. We have stated, that 
to the general rule, that a purchaser of lands in possession be- 
fore eviction, is not entitled to relief in Equity against the pay- 
ment of the purchase money. There is an exception in the case 
of fraud. The case attempted to be made in this amended bill, 
we think, is also an exception. The important facts attempted to 
be therein set up, are, that the lands, or a part of them, are encum- 
bered with a title paramount to the vendor’s; that one of the 
executors, Dr. T. Lamar, never had any active participation in 
the administration of the estate; that the acting executor, Mr. 
McGehee, does not reside within the jurisdiction of the State, 
and that there is not, within the jurisdiction, property belonging 
to him, sufficient to respond to the damage of the complainant } 
and that he has not in hand sufficient of the property of the es- 





136 SUPREME COURT OF GEORGIA. 


McGehee and another vs. Jones. 








tate remaining, to make good the damages; having distributed 
or disposed of most of the assets of the estate, in executing the 
will. 

[4.] Now, we hold, that if there is an outstanding title to the 
lands, or a part of them, betterthan the vendor’s, and the exec- 
utor is either insolvent or without the jurisdiction, anc there is 
not within the jurisdiction property enough belonging to the estate 
to respond to the complainant’s damage, by reason of the fail- 
ure of the title, Equity will enjoin the judgment for the purchase 
money, until an accounting is had between the parties, and de- 
cree a credit in favor of the purchaser, equivalent to the damage 
sustained. By all the analogies of the lav, this would be prop- 
er. The insolvency of the executor, and the removal of the 
property of the estate out of the jurisdiction, would, I have no 
doubt, entitle the creditor to relief. A creditor, if the executor 
is insolvent, can go upon the debtor of an estate, and get satis- 
faction for his claim. The purchaser, standing in character of 
a creditor, holding funds in his hands belonging to the estate, 
Equity, in case of insolvency, would decree (his claimto dam- 
ages being established) that the funds in his hands be applied to 
that claim. So, also, if the executor is out of the jurisdiction, 
and there is no property within the jurisdiction liable to the sat- 
isfaction of his damages. Clarke et al.vs. Cleghorn, (6 Ga. R. 
220.) In sucha case, the purchaser could not move at Law; 
he could not make a case at Law, with neither a person to sue 
nor property to attach; and if he could get a judgment, he could 
not enforce satisfaction. If, in sucha case, Equity could not 
stay the collection of the purchase money, irreparable injury 
would result to him. 

[5.] The question now is, are the averments in the bill suffi- 
cient to make the case contemplated? We hold that they are 
not. They are exceedingly loose and uncertain. Scarcely a 
single one of the material facts is so stated as to enable the de- 
fendant to take issue upon it. Every material fact to which the 
plaintiff intends to offer evidence, must be distinctly stated in the 
bill; and if not, he cannot prove it, and the Court can make no 
decree.. This question is made on demurrer, which admits the 
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facts stated in the bill. Let all the charges be true, as they stand, 
and the complainant hasno equity. He does not bring himself 
within the rules of law, applicable to the case, which entitle him 
torelief. One indispensable fact is, the non-residence of the ex- 
ecutor. Is that distinctly stated? Is it positively averred? I 
think not. Let us see. The allegation is this: “Your orator 
has been informed, and believes, that the said McGehee, with 
his family, resides, or at least remains, for the greater part of the 
time, out of the jurisdiction of the Courts of this State, viz: 
in Alabama.” The charge ought to be certain, that he resides 
withoutthe jurisdiction. Itis notcertain. Itisalternative. He 
resides out of the jurisdiction, or he remains for the greater 
part of his time without the jurisdiction. The latter clause neu- 
tralizes the former, and both amount to nothing. No practical 
issue could be formed onit. He does not aver that the execu- 
tor has no assets to pay the damages: he says he has not in 
hand sufficient for that purpose, and adds, that most of the as- 
sets have been paid out or distributed. There is no certainty in 
this averment. So, also, the charge as to the title, is wholly 
insufficient. He charges, that itis not in the power of the exec- 
utors to make good warranty titles to the lands; that, to the 
best of his information and belief, they have not a complete chain 
of title from the State to themselves or their testator, to a single 
one of the lots of land, and that some parts of the land have 
never been in possession of any person for as much as seven 
years. Merely denying the ability of the executors to make ti- 
tles, and that they have a complete title to a single lot of the 
land, and that a title has been perfected by the statutory term 
of possession, falls immeasurably below the requirements of 
the complainant’s case. It is indispensable that he set forth the 
defect of title—show in what it consists—to what portion or lots 
of land it applies, and its value—with such particularity, that 
the Court may consider of, and decree upon the title, and as- 
sess the damages. The Court would not decree, as a matter of 
course, (the complainant having made out his case,) that this 
judgment be perpetually enjoined, but would bring the parties to 
vo. x 18 
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an accounting, and decree an injunction of so much of the judg- 
ment as would be equivalent to the plaintiff’s damage, or a cred- 
it on the judgment for that amount. Hence the requirement, 
that every thing should be charged specially, which is necessa- 
ry to the ascertainment of the damages. See Robinson vs. Har- 
well and wife, and authorities there cited, (6 Ga. R. 598.) Upon 
these grounds, let the judgment below be reversed. 





No. 18.—Licuten & Backer, plaintiffs in error, vs. RanpoLpH 
L. Mort, defendant in error. 


[1.] For the purpose of fixing bail, the ca. sa. against the principal must be 
returned to thenext succeeding term of the Court from which it issued. 
[2.] No intermediate return is sufficient to fix the bail, neither can it be re- 

garded as the return required by law. 

[8.] If the pleadings show that the ca. sa. was in fact returned into the Clerk’s 
office by the Sheriff, with an entry of non est inventus thereon, several 
weeks before the term of the Court to which it is made returnable, it con- 
stitutes a good defence to the seire facias sued out against the bail. 

{4.] During the time that intervenes between the test and return of the ca. sa, 
it must remain in the officer’s hands, subject, if practicable, to be executed. 


Scire facias, in Muscogee Superior Court. Decision by Judge 
Iverson, May Term, 1851. 


Lichten & Backer sued out bail process against Benjamin 
Hurd, and Randolph L. Hurd became his bail. At November 
Term, 1846, judgment was obtained and a ca. sa. issued against 
Hurd, returnable to the May Term, 1847. On 21st of April, 
1847, the Sheriff made a return of non est inventus. On 22d 
April, 1850, sci. fa. was sued out against Mott, the bail, in which 
it was averred that the ca. sa. was returned by the Sheriff, into 


office, on the 2ist April, 1847. 
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On the trial of the sci. fa. defendant (Mott) objected to the 
ca. sa. and return going in evidence, on the ground (among oth- 
ers) that the ca. sa. was returned bythe Sheriff into Court, before 
the May Term, to which he was required to return it. 

The Court sustained the objection, and this is assigned as 
error. Other errors were assigned upon the record, but as they 
were not considered by the Supreme Court in their decision, it 
is unnecessary to state them. 











Tuomas and Downing, for plaintiffs in error. 


B. Hit and H. Hotz, for defendant in error. 


By the Court.—Lumrxiy, J. delivering the opinion. 


Litchten & Backer, a mercantile firm in Columbus, brought suit 
against Benjamin Hurd, on a promissory note, to which bail pré- 
cess was attached ; Randolph Mott became the bondsman of Hurd. 
After judgment against the principal, and a ca. sa. and return of 
non est thereon, a sci. fa. was sued out to charge the bail. Atthe 
trial, several objections were taken to the proceedings, one of 
which only, it is necessary'to consider. It was alleged in the 
sci. fa. that the ca. sa. was returned to the Clerk’s office on the 
21st day of April, 1847, the day in which the entry of non est 
inventus was made, and the defendant insisted that the ca. sa. 
being returnable to the May Term, 1847, of Muscogee Superior 
Court, the Sheriff should have retained the process until that 
time, for the purpose, if practicable, of executing it; and so the 
Circuit Court decided. And to reverse this judgment, this writ 
of error is prosecuted. 

This case presents certainly a very interesting question, and 
has received that attention which its practical importance de- 
mands. 

[1.] The first question to be determined is, what is the return 
day of an execution in this State ? 

Without going into the details of the English practice, as 
stated by Sellon and Tidd, or the reason for requiring the previous 








140 SUPREME COURT OF GEORGIA. 


Litchten and another vs. Mott. 














proceeding against the principal, as explained in Hunt vs. Coze, 
(3 Burr, 1360,) I would remark, that by the Laws of Georgia, all 
executions are made returnable to the next terms of the Courts, 
respectively, from which they issue. 

The ca. sa. in this case, issued from the November Term, 
1846, of the Superior Court, and commanded the Sheriff to ar- 
rest the body of Benjamin Hurd, the principal, and have it before 
the presiding Judge at the ensuing term of the Court, to be 
surrendered in discharge of the debt. 

By the Act of 1810, the different Sheriffs in this State are re- 
quired to keep fair and regular execution dockets, wherein they 
shall enter all the executions delivered to them, and the dates of 
such delivery, together with all their dealings and doings there- 
in, and file the same in the Clerk’s office out of which such ex- 
ecutions may have issued, “on or before the first day of the 
meeting of the Court to which they may be made returnable,” which 
said dockets shall remain in the said offices, subject to the in- 
spection of all persons concerned.” New Digest, 492. 

[2.] If then, the ca. sa. was in fact returned to the Clerk’s 
office, during the vacation and before the next term of the Court 
to which it was made returnable, and such is the averment in 
the writ, is the bail thereby discharged? In other words, can a 
return of non est inventus be made for the purpose of fixing the 
liability of the bail, before the return day mentioned in the ca. 
sa. itself ? 

In some of the States, where, by Statute, the liability of the 
bail is fixed by the return of non est inventus, 1t has heen held, 
that the return within the time that the ca. sa. had to run, would 
not release the bail, provided there was a reasonable time al- 
lowed to surrender the principal, before such return was made, 
(1 Verm. 276. Kirby, 380.) And in support of this opinion, it 


may be argued, that in strictness the bond is forfeited by the ne- 
glect of the principal to appear at Court, but that the law, out of 
tenderness to the bail, has required that aca. sa. should issue 
against the principal, and that there should be a return of ot to 
be found on the execution. But, that the bail can have no just 
reason to complain, after his principal has neglected to appear at 
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Court, according to the tenor of the bond, after a searc:h for the 
principal and after a return of non est inventus has been regular- 
ly made. At any rate, it is contended that it should ap pear that 
the bail was wyured by the premature return of the ca. sa. 

On the other hand, our Statute regulating proceedings against 
bail, is remedial, and should have a liberal construction in favor 
of bail. It provides that bail shall not be liable until a c gias ad- 
satisfaciendum shall fiyst be issued on the final judgment against 
the principal, and he cannot be found. But it stops net here, 
but further enacts that the bail may surrender the princiyal in his 
discharge at or before the entering up of final judgment. on the 
scire jactas, either in open Court, in term time, or to the Sheriff 
of the County in which the principal may reside, at eny time 
in vacation. JVew Digest, 478. 

The true intent and meaning is, that the effort to -arrest the 
principal, must be done reasonably, and not ina manner asis often 
practised, and calculated unfairly and unnecessarily to fix the 
bail. To prevent this, there should be a fixed and uriform rule 
as to the time of return, and that rule should be such as will give 
the bail all the time for the surrender of the principal , which will 
be consistent with the safety of the officer. For he never ought 
to be permitted to return aca. sa. until his duty or lus safety re- 
quires it; neither of which, I remark, required him t:o return this 
execution, as we have seen by the Act of 1810, until the first 
day of the next term of the Court to which it was r eturnable. 

It isa mistake, to suppose that the issuing of the ca. sa. against 
the principal is a mere matter of form, for the purpo se of charging 
the bail. The Sheriff is, in good faith, to endezivor personally 
to execute it within the six months which interve ae between the 
test and the return of the precept; and a failur:> to perform his 
duty in this respect, constitutes, in our judgme‘at, a substantial 
defence upon the trial, against the bail. 

[3.] The law, then, requires that the Sherif shall keep the 
ca. sa. in his hands, until the return day thereof, in order that he 
may arrest the principal, or that his bail may su rrender him dur- 
ing vacation, in his discharge; and it being :admitted by the 
pleadings, that the Sheriff had returned the ca. st. into the Clerk’s 
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office, s 2veral weeks before the return day, the presumption of 
law is, t!,at the bail has been prejudiced. The direction of the 
process issued under authority of law, and not the discretion 
of the officer, orthe caprice of the plaintiff, should be the measure 
of the party’s rights. 

[4.] For some purposes, under the legislation of this State, 
the ca. :ia, may be returned before the term to which it is made 
returnal le ; as, for instance, where the defendant surrenders prop- 
erty uncler an arrest, the ca. sa. may be returned, and a fiert fa- 
cias issited. And even where no arrest has been made, it may 
be retui ned, perhaps, within the six months, to take out an exe- 
cution cigainst the property. But no provision has been made 
authorizing this to be done, with a view to charge the bail; and 
the prin ciple of the maxim, therefore, applies expressio unius est 
exclusio .uterius. 

In Davvitt vs. Connel, (2 Nott & McC. 136,) Judge Richardson 
says, “thie failure of the principal to pay or surrender, is vested 
by the exc:cutions issued ; but to take them out for a moment 
only, would be a mockery. No actual search could be made. 
I apprehent, then, that the execution must have remained with the 
Sheriff thro ughout the vacation, i. e. from the test to the return, before 
the bail beccnnes fixed.” 

In Sander's vs. Bobo, (2 Bail. 492,) Judge Johnson seems to 
have taken i't for granted, that noreturn made by the Sheriff, be- 
fore the retwin day of the ca. sa. could fix the liability of the bail, 
and that the Sheriff could not regularly make his return, until 
the day on which the ca. sa. is made returnable. He added, 
that he did not regard the return made before the return day of 
the ca. sa. as the return required by law, so far as it regarded the 
term when it was made. It did not fix the bail, de jure, nor could 
it do so, unless it was made on the return day of the ca. sa. For 
until that time, it was to remain in the hands of the Sheriff, sub- 
ject, if practicalole, to be executed. 
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No. 19.—R. W. Rotre, plaintiff in error, vs. Lucius Rotre, 
defendant in error. 


[1.] The admissions of a party, which are tobe inferred from his acquiescence 
in the verbal statements of others, made in his presence, ought to be regard- 
ed with great caution, unless the evidence be of such direct declarations, 
and of that kind which naturally call fur a contradiction, or some asser- 
tions made to the party with respect to his right, which by his silence, he 
acquiesces in, it ought not to be received at all. 

[2.] When, in the progress of a trial, the cause suffers injustice from the honest 
mistake of the party, or his counsel, in omitting to offer in evidence the 
account book of one of the parties, which had already been made competent 
by the necessary evidence, and which was material, a new trial will be 


granted. 
[8.] But the Court will not relieve the party from the consequences of mere. 
ignorance, inadvertence, or neglect, by granting a new trial. 


Assumpsit, &c. in Talbot Superior Court. Tried before Judge 
Iverson, March Term, 1851. 


This was an action of assumpsit, &c. brought by Lucius 
Rolfe against Richard W. Rolfe, upon an account for services 
rendered as a clerk anda miller. Defendant pleaded “ accord 
and satisfaction” and “ set-off.” 

In the progress of the trial, defendant introduced Jackson 
Fields as a witness, and proved that in July, 1849, plaintiff told 
him (witness) that he “ had just got 4 note from defendant ; said 
nothing as to its consideration, nor about a settlement; said 
something about having sold defendant a mare.” In the same 
conversation, said “if defendant would pay him what he owed 
him, he could carry onhis business without borrowing money.” To 
the latter portion of this evidence, drawn out on cross-examina- 
tion, defendant objected, on the ground that although spoken at 
the same time, it was not a part of the same conversation. The 
Court overruled the objection, and this is assigned as error. 

Defendant offered in evidence, his own book of accounts, hav- 
ing made affidavit that the book then offered was his original 
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book of entries; that he kept no clerk except plaintiff, and that 
the entries in the account of plaintiff are in the handwriting of 
plaintiff himself, except four itemsin the handwriting of defendant; 
and having proved by one customer that he kept correct books, 
plaintiff objected, on the ground that it was not competent for 
defendant to prove in whose handwriting the entries were. The 
books were rejected by the Court at that time,and defendant ex- 
cepted. 

Subsequently, defendant proved by Alexander Rolfe, the facts 
as above stated, as to the items in defendant’s account being in 
handwriting of plaintiff, and that plaintiff admitted to witness that 
the account was correct. Defendant’s counsel, in his argument 
to the Jury, was commenting upon the books, when he was 
‘stopped by plaintiff’s counsel, on the ground that the books 
had not been given in evidence—counsel differing as to the facts, 
the Court decided that the books had noi been tendered in 
evidence. Defendant’s counsel then asked permission to give 
the books in evidence at that time—stating in their place, that at 
the time they announced the evidence closed, and up to the time 
of the decision of the Court, they fully believed that said book 
had been given in evidence. The Court overruled the motion, 
and this is assigned as error. 

Defendant’s counsel then moved that the cause be continued, 
on the ground of the mistake and surprise. ‘The Court overruled 
this motion, and this is assigned as error. 

Defendant’s counsel afterwards moved for a new trial, on the 
ground of error in the Court, in the above stated decisions, and 
at that time filed their several affidavits to the facts stated in 
their place, and that the mistake or failure to read, arose from the 
loose practice of counsel in such matters, to waive the actual 
reading of the books in evidence. 

The Court refused a new trial, and this also, is assigned as 


error. 
In the progress of the case, one Alexander Rolfe was intro- 


duced by plaintiff, to explain a receipt in full, given by plaintiff 
to defendant, who stated, among other things, that at the time 
the receipt was given, “ witness remarked in the hearing of both 
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parties to plaintiff, that he was a fool for giving such a receipt. 
The remark was made in an audible voice, not ten feet from the 
parties, and defendant might have heard it, if he paid attention.” 
The defendant objected to this evidence, on the ground that it 
was irrelevant and illegal, being witness’ own statement, and not 
replied to bydetendant. The Court overruled the objection, 
and this also, is assigned as error. 


L. B. Samira and B. Hitt, for plaintiff in error. 
B. H. Worritt, for defendant. 
By the Court.—Wanrner, J. delivering the opinion. 


The first objection to the decision of the Court below, is the 
admission of the latter part of the testimony of Jackson Fields, 
a witness introduced by defendant, to prove the declarations of 
plaintiff, who, on his cross-examination stated, that ‘if the de- 
fendant would pay him what he owed him, he could carry on 
his business without borrowing money.” ‘This was a part of the 
same conversation, as that to which the witness testified on his di- 
rect examination, and we think it was properly admitted in evi- 
dence, on that ground. 

With regard to the objection, that the defendant was not com- 
petent to prove by his own oath, that the entries made in his book 
of accounts were in the handwriting of the plaintiff, who was 
the defendant’s clerk at the time the entries were made, we find 
no error in the ruling of the Court upon that point; the books 
of the defendant, however, were made competent testimony, by 
the subsequent examination of Alexander Rolfe, who proved 
that the items objected to, werein the handwriting of the plain- 

tiff, and that plaintiff had admitted that the account was cor- 
rect. 

[1.] The next objection to the admissibility of evidence upon 
‘the trial is, as to the remark made by the witness, Alexander 
Rolfe, when the receipt was given. The witness testifies, that 
he “ remarked in the hearing of both parties, to plaintiff, that he 
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was a fool for giving such a receipt.” ‘The remark was made. 
in an audible voice, not ten feet from the parties, and defendant 
might have heard it, if he paid attention. The maxim is, in re- 
gard toadmissions inferred from acqutescence in the verbal statements 
of others, qui tacet consentire videtur, and is to be applied with 
careful discrimination. Nothing, it is said, can be more dange- 
rous than this kind of evidence. It should always be received 
with caution, and never ought to be received at all, unless the 
evidence is of direct declarations of that kind which naturally 
calls for contradiction; some assertion made to the party with re- 
spect to his right, which, by his silence, he acquiescesin. 1 
Greenleay’s Ev. §§199,197. Here, the remark was not made to 
the party sought to be affected by it, but to his adversary, and in 
regard to what the plaintiff’ had done, not what the defendant had 
done; besides, it is not by any means certain, that the defendant 
heard the remark, and if he did, it was not such as would seem 
to have required from him any reply or constderation—therefore, 
we are of the opinion, that so much of the testimony of the wit- 
ness as relates to his declaration to the plaintiff, “that he was a 
fool for giving such a receipt,” was improperly admitted as 
against the defendant, in view of the facts of this case. 

[2.] The main ground of error insisted on by the plaintiff is, 
the refusal of the Court below to admit in evidence the ac- 
count hook of the defendant, on the trial of the case, under the 
circumstances stated in the record; and also, the refusal of the 
Court to grant a new trial on account of such refusal, upon the 
showing made for that purpose. We are of the opinion the de- 
fendant’s book of accounts ought to have been admitted in evi- 
dence at the trial, in furtherance of justice, inasmuch as the same 
was material for his defence, the items therein duly proved, and 
by a clear mistake, was omitted to have been read to the Jury at 
the proper time. Browning vs. Huff, 2 Bailey’s Rep. 178. As 
the facts are more fully stated in the application for a new trial, 
we will consider the question, as made on that application. 
Levi B. Smith, Esq. who was counsel for the defendant, swears 
in his affidavit, that “ after the amount against said Lucius Rolfe, 
in the book of defendant, was proved by Alexander Rolfe, 
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deponent fully intended to offer said book in evidence to the 
Jury, and believed he had done so, and that plaintiff’s counsel had 
waived the reading of the same, as is usually the practice in the 
Court, and the failure to do so (if there was such failure) was a 
mistake and oversight of deponent, and that he confidently believed 
the same had been offered, and the reading waived, until advised 
thereof by the Court, in the opening argument of said cause be- 
fore the Jury, in behalf of said defendant.” 

Another affidavit, made by Barnard Hill, Esq. associate coun- 
sel in the cause, was filed, which is to the same purpose as _ the 
foregoing, and equally pointed as to the misapprehension and 
mistake of the parties. When, in the progress of a trial, the cause 
suffers injustice from the honest mistake of the party or his coun- 
sel, relief will be extended by granting a newtrial. Graham on 
New Trials, 180. D’Agrilan vs. Tobin, 4 English Com. Law R. 
363. Wilson vs. Brandon & Shannon, 8 Geo. R. 136. 

[3.] But the Court will not relieve the party from the conse- 
quences of mere ignorance, inadvertence, or neglect, by grant- 
ing a new trial. Graham on New Trials, 187. We are bound 
to consider, that the omission to introduce the defendant’s book 
of accounts in evidence on the trial, was an honest mistake of the 
counsel, inasmuch as they have so stated in their respective affi- 
davits; and the facts connected with the trial, as appear from 
the record, corroborate that statement. Let the judgment of the 
Court below be reversed, and a new trial granted. 
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No. 20.—James Downs t, plaintiff in error, vs. Joun Neat, 
defendant in error. 


{1.] When an execution is levied upon land, and at the same time upon per- 
sonal property, and the land alone is sold, the execution is not, prima facie, 
satisfied by such a levy on personal property, and the purchaser of the 
land gets a good title. 

[2.] The Jury are not bound to believe according to the number of witnesses, 
but may take into view the circumstances in which the witnesses were 
placed—their means of knowledge, cc. &c.and may believe one against two 
or more. But if ¢wo witnessestestify one way as toa material point, and one 
to thecontrary, and all are of equal credibility, they are to believe the two 
rather than the one. 

[3.] If P, a purchaser at Sheriff’s sale, agrees with W, the defendant in exe- 
cution, that the latter may redeem the property sold, by paying the pur- 
chase money back to P, and W, pays a part, and subsequently, within 
reasonable time, offers to pay, or does pay the balance, he acquires a title 
to the property, which will subject it to levy and sale at law a second 
time, as his property. To beso subject, the contract must be fully executed. 
But if after such an agreement, and after the payment back of a part of the 
purchase money, and before it is fully executed, P and W, together with 
others, or singly, enter into a new contract, by which P, agrees to convey 
the property to a third person, and W is to pay back to P the purchase 
money, and to have satisfaction entered upon a judgment against him, held 
by the third person ; this new contract is valid, and the property is not 
subject to levy and sale, as the property of W. 

[4.] A sale of property under a junior judgment and execution, passes the 
title as against the lien of older judgments. 


Claim, &c. in Talbot Superior Court. Tried before Judge 
Iverson, March Term, 1851. 


A fi. fa. in favor of James Dowdell vs. B. Whitehurst, was levied 
on certain real estate, (the ‘Talbotton Hotel,) to which John 
Neal interposed a claim. 

On the trial, complainant offered in evidence, a fi. fa. in fa- 
vor of Joseph Pou, against Whitehurst and Giddens, for about 
$1200, with a levy thereon by the Sheriff, on the 22d day of 
January, 1842, on the premises in dispute, and simultaneously 
on ten negro slaves, together with a Sheriff’s deed to the prem- 
ises in dispute, to Joseph Pou, as purchaser, at the sale under 
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the above levy. Plaintiff’s counsel objected to the introduction 
of said deed, on the ground the sale was, prima facie, void—the 
levy being on personal property, more than sufficient to satisfy 
the same; that the fi. fa. was, prima facie, satisfied, and that it 
was incumbent on claimant to explain the said levy, before the 
deed could go in evidence. The objection was overruled by the 
Court, and exceptions filed by plaintiff below. 

Plaintiffs then introduced the depositions of James K. Giddens, 
who swore that after the sale of the Talbotton Hotel, Pou, the 
purchaser, told him that he had agreed with defendant in fi. fa. 
Whitehurst, that he might have the tavern back at any time, for 
the price paid at Sheriff’s sale; that under this agreement, wit- 
ness, as agent for Whitehurst, paid Pou some time during the 
spring or summer, $915, in Central Bank and Alabama bills, 
received at $717. That the balance of the $1028, (the purchase 
money,) was paid on the day that the deed from Pou was 
made to Neal, the claimant, and was paid by witness, as 
the agent of Whitehurst. Witness, as agent for Whitehurst, 
and E. H. Worrill, as attorney for Neal, the claimant, agreed that 
Pou was to execute a deed to Neal; and thata fi. fa. in favor 
of Neal, against Whitehurst, Giddens, Robinson and others, for 
$3,000 or $4,000, was to be entered satisfied. There was no 
agreement that the fi. fa. was to be transferred to Pou. This 
agreement was made after the $915 was paid Pou, and before 
the balance was paid. 

Claimant introduced Joseph Pou, who swore that Whitehurst 
asked witness to be allowed to redeem the Talbotton Hotel, by 
paying witness the bid—which witness agreed to, if done by the 
ist May thereafter ; that Whitehurst failing to do so, he took 
titles to himself; that Giddens brought witness $915 in depre- 
ciated bills, and proposed to pay it in part, towards redeeming 
said property; that he received the bills as his (Giddens’ money) 
and gave Giddens an instrument to that effect ; that subsequent- 
ly, it was agreed between witness, Neal, (claimant,) Worrill, 
Whitehurst, Giddens and others, that witness should convey said 
property to Neal, in consideration that Neal would transfer to 
him (witness) a fi. fa. for $3,000 or $4,000, against said 
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Whitehurst, Giddens and others, and upon said defendants pay- 
ing witness the amount of said bid, ($1028,) witness was then 
to satisfy said fi. fa. in full; that the balance was paid witness 
by Giddens, who said he acted as agent for Whitehurst. 

Claimant also introduced Edmond H. Worrill, who swore that 
about 20th August, 1842, Giddens proposed to witness, as at- 
torney for Neal, to trade the tavern for a fi. fa. held by Weal vs. 
Whitehurst, Giddens and others, for $3,000 or $4,000 ; that it was 
agreed between witness, Giddens and Pou, that the execution 
was to be transferred to Pou, on his making a quit-claim title to 
Neal, and then it was to be satisfied by Pou, on their paying him 
the amount of his bid. Neal’s fi. fa. was younger than the 
present plaintiff’s, Dowdell’s. 

The Court, among other things, charged the Jury, that “ if 
two witnesses testified one way, upon a material point, and one 
other witness testified differently, or in conflict with the two, all 
of them being otherwise unsuspected and entitled to equal credit, 
the Jury were bound to believe the two rather than the one. If 
one witness testified to a material point, and another swore dif- 
ferently and in conflict with the other, and there were circum- 
stances proved in the case, corroborating the testimony of one of 
the witnesses, both being otherwise entitled to credit, the Jury 
were bound to give more credit to that witness who was corrobo- 
rated by other circumstances. To this charge, plaintiff’s coun- 
sel filed exceptions. 

The Court also charged the Jury, “ that if they believed from 
the evidence, that Pou accepted the $900 of Whitehurst, or his 
agent, in part payment of the tavern, and with the understanding 
that Whitehurst might redeem the same, by paying back the pur- 
chase money and interest, then Pou (notwithstanding the agree- 
ment was without consideration) was bound to re-convey to 
Whitehurst, onthe payment of such balance, if tendered within a 
reasonable time; butif Pou received said $900 of said Giddens, 
as his money, and not in part payment for said tavern, then Pou 
would not be bound thereby, by any subsequent offer of said 
Whitehurst, to pay said balance; and that Pou’s understanding 
of how said $900 was received, and not Giddens’, must govern 3 
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and that in either event, if Pou, Whitehurst and Neal, subse- 
quently made an agreement, by which Pou was to convey said 
property to Neal, and Nealto transfer the fi. fa. against Giddens, 
Heard and others, to Pou ; and said Whitehurst to pay to Pou 
said $1028, for which, Pou was to satisfy said ji. fa. that such 
could be a valid agreement, and would not render said property 
subject to plaintiff’s fi. fw. And that if such was the agree- 
ment, it was of no consequence to consider at what time the 
$1028 was paid Pou, whether before or after the making of the 
deed from Pou to Neal—it all being in fulfilment and execution - 
of the agreement between the parties, and must be considered 
in law as one transaction, and as having been executed at the 
same time. To which charge, plaintiff’s counsel filed excep- 
tions. 

The Court farther charged the Jury, “that if the property 
originally belonged to Whitehurst, yet it it was regularly levied 
on and sold at Sheriff’s sale, and purchased by Pou, the title 
passed out of Whitehurst to Pou, although the fi. fa. of Pou, 
(under which it was sold,) may have been in fact, younger than 
the fi. fa. of said plaintiff, Dowdell. ‘To which charge, plain- 
tiff’s counsel filed exceptions. 

Upon these several exceptions, error has been assigned. 


L, B. Smirn and B. Hix1, for plaintiff in error. 
Bennino, for defendant. 
By the Court.—Niszet, J. delivering the opinion. 


[1.] A levy upon personal property is, prima facie, a satisfaction. — 
That is, it is a satisfaction so far as to throw upon the plaintiff, 
the burthen of showing, either that itis insufficient, or that the 
proceeds have been applied to the satisfaction of prior levies, or 
that it was otherwise unproductive, and made so without fault of 
- the plaintiff or the Sheriff. 6 Geo. R. 395. 8 Geo. R. 327. 
With these limitations it extinguishes the judgment, the defend- 
antis discharged, and it has no right of claim upon funds of the 
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defendant for distribution, as against other ji. fas. Whilst this is 
true, it is not true that when a levy is made upon personal* prop- 
erty, and simultaneously a levy upon real property, and the real 
property is alone sold, that the purchaser gets no title. Such 
were the facts inthis case. The question is, whether the sale of 
the land, under such circumstances, conveyed a title to the pur- 
chaser. ‘The lien of the judgmentis general—it attaches upon 
all the property, real and personal, of the defendant, from its date, 
There is no law which directs a levy upon the personal estate first, 
tothe exclusion of the right tolevy onthe lands. The plaintiff 
may go upon either at his election, or he may go upon both, as 
he did in this instance. A levy upon either, or both, will be a 
legal levy. If the plaintiff elects to go upon the personalty, and 
that alone, he is subject to the rule above laid down. If he has 
caused a levy on personalty and lands at the same time, the exe- 
cution is competent to sell either. Its functions extend to both, 
and ifthe land alone is sold, it is as if the land alone was levied 
upon. The purchaser takes the title which the defendant has, 
unaffected by the contemporaneous levy on the personalty, just 
as he would take it, had no levy been made on the personalty, 
Nor is there any limitation upon the power of the Sheriff to sell, 
under such circumstances. The levy and the sale are legal. 
Whether the Sheriff has, or has not, made himself responsible for 
an excessive levy, is a matter foreign to the purchaser and his 
title. Whether, if there had been a levy on personal property 
alone, and afterwards a levy and sale upon real property, the 
purchaser would or would not be put upon accounting for the 
first levy, before his deed could go in evidence, and his title be 
sustained, is a question not made, and upon which, I express no 
opinion. In this case, the execution and deed were properly ad- 
mitted. 2 

[2.] The two several charges of the Court as to the credibility 
of the witnesses, do not appear to us to be at all objectionable. 
The Court said, first, that “if two witnesses testified one way 
upon a material point, and one other witness testified differently, 
or in conflict with the two, all of them being otherwise unsuspected 
and entitled to equal credit, the Jury were bound to believe the 
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two rather than the one.” The counsel for the plaintiff in error 
construe this charge as asserting that the rule of credibility is 
numbers, and that because two witnesses testify one way, and one 
in conflict, the Jury must believe the two and discredit the one, 
without regard to any thing, other than the fact that there are two 
against one. If the Court had laid down any such rule, it would 
have been erroneous. The Jury may consider the circumstances 
in which witnesses are placed—their means of knowledge— 
their connection with, or relationship to the parties—their char- 
acter for truth and veracity, when that is impeached—and in- 
deed, anything affecting their credibility; and thus considering, 
they may believe one against two or more. The Court laid 
down, as we believe, no such rule, but came fully up to the 
requirement of the plaintiff in error. He instructs the Jury, 
that if the three are unsuspected, and of equal credibility, . then 
they are to believe two rather than one, who is in conflict with 
them. He leaves the matter of credibility open to them. He does 
not prohibit them from looking to the circumstances and condi- 
tions which add to, or detract from their credibility. He asserts 
no rule of credibility, drawn from numbers, irrespective of these 
circumstances and conditions, but instructs the Jury, that if, 
after taking them into view, the witnesses are all of equal cred- 
ibility, they must believe two rather than one. To this rule, we 
do not understand the-counsel themselves as objecting. 

The Court further instructed the Jury, “that if one witness 
testified to a material point, and another swore differently, and 
in conflict with the other, and there were circumstances proved 
in the case, corroborating the testimony of one of the witnesses, 
both being otherwise equally entitled to credit, the Jury were 
bound to give more credit to that witness who was corroborat- 
ed by circumstances.” The objection to this charge is, that 
there was nothing in the case to warrant it. We are not sure of 
that. Upon a vital point in the case, to-wit: the exact extent 
and meaning of the agreement between Pou, the purchaser, and 
Whitehurst, the defendant in execution, relative to the redemp- 
tion of the property, there was conflicting evidence. Several 
witnesses were sworn. One was the purchaser, Mr. Pou, testi- 
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fying to his understanding of his own agreement with Whitehurst ; 
and another was the ageit of Whitehurst, Mr. Giddens, who 
testified differently as to what the agreement was. It was a case 
where the Jury would be obliged to look for corroborating cir- 
cumstances, because of the conflict, and for this reason the in- 
struction properly grew out of the case. What harm could it 
do? ‘The Jury could not be misled by it. It was just as like- 
ly to operate favorably to the plaintiff in error, as to the de- 
fendant. 

[3.] Nor do we find any error in the instructions of the Court 
touching the agreements, about which there was some contradic- 
tory evidence. ‘The plaintiff in error sought to subject the tav- 
ern to the payment of his execution, upon the ground, that by 
an agreement hetween Pou, the purchaser, and Whitehurst, the 
defendant in execution, the latter had acquired such an interest 
in it, as made it subject to levy and sale. The claimant relied 
upon a deed made to him by Pou, the purchaser, in pursuance 
of another and subsequent agreement entered into between himself, 
Pou; Whitehurst and others. In relation to both agreements, 
evidence was submitted to the Jury. Giddens’ evidence was to 
the effect, that Pou had agreed with Whitehurst, that he, (White- 
hurst,) should redeem without regard to time, and that in pursu- 
ance of that agreement, he (the witness,) as the agent of White- 
hurst, had paid Pou some $900 of the sum at which Pou had 
bid off the property, and which sum Whitehurst was to refund. 
Whereas, Pou testifies that he agreed that Whitehurst should re- 
deem, by paying him the purchase money by a time certain; 
that the $900 paid by Giddens to him, was after that time, and 
was received by him as Giddens’ money, and not as Whitehurst’s, 
and that afterwards he made another and different agreement 
with Whitehurst, Giddens, Neal and others, by virtue -of which 
he was to be paid the whole of his purchase money, and was 
to convey to Neal, and that the money paid by Giddens was ap- 
pied, that is, retained by him, as a payment of so much of the 
purchase money, under and by virtue of this second agreement, 
and that the balance of his purchase money being paid to him 
under the second agreement, he conveyed the tavern to Neal, the 
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claimant. This statement is full enough for the purpose of the 
remarks I have to make on the instructions of the Court. Leav- 
ing these facts to the Jury, Judge Iwerson found himself under 
the necessity of laying down a rule of Jaw which should gov- 
ern them, whether they should believe according to Giddens’ 
version of the matter, or according to Pou’s version. The case 
had two aspects, and he was constrained to look at it in both, 
in applying the law. We think he did it fairly, and without er- 
ror; assuming, as the presiding Judge did, that there was a con- 
tract with Pou and Whitehurst, which was, in part, consummated 
by the payment of the $900, and which contract was not revok- 
ed before full consummation, the law suited to such a case was 
well laid down. The Court said, “if the Jury believed from 
the evidence, that Pou accepted the $900 of Whitehurst or his 
agent, in part payment of the tavern, and with the understand- 
ing that Whitehurst might redeem, by paying back the purchase 
money with interest, then Pou, (notwithstanding the agreement 
was without consideration,) was bound to re-convey to White- 
hurst, on the payment of such balance, if tendered within a rea- 
sonable time ;” that is to say, the payment of part (in redemp- 
tion) of the purchase money, and a subsequent payment of the 
balance would entitle Whitehurst to a deed ; and if so, would, in 
accordance with Pitts and Bullard, create in Whitehurst, such an 
interest as would be liable to levy and sale. The principle set- 
tled in that case was this: “If A buy land from B, and pay the 
entire consideration or purchase money, and take an uncondition- 
al bond for titles, and there is nothing more for him to do te 
consummate the contract, B is a mere trustee, and the legal es- 
tate rests in A, and it is subject to levy and sale under an exe- 
cution and judgment against A, at law.” 3 Kelly,5. With this 
part of the charge, we do not understand the plaintiff in error to 
be dissatisfied. It was in his favor. 

His honor, the presiding Judge, proceeds to say: “ But if Pou 
received said $900 of Giddens, as his money, and not in part 
payment for the tavern, then Pou would not be bound thereby, 
by any subsequent offer of Whitehurst, to pay the balance.” 
That is to say, if there was an agreement between Pou and White- 
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hurst, that the latter should redeem the tavern, and he should 
offer to pay only a part of the purchase money, Pou would not, 
by such offer, be bound to convey to Whitehurst, and the title 
would not so pass to Whitehurst, as to render the tavern subject 
to levy and sale. To make itso subject, the payment of the 
purchase money—the consummation of the contract—is a con- 
dition precedent. There can be no doubt of the soundness of 
this proposition of the Court. The Court instructed the Jury 
farther, as follows: “ If, in either event, (that is, whether the 
$900 was paid by Giddens, as the money of Whitehurst, in pur- 
suance of his agreement with Pou, or as Giddens’ own money,) 
if Pou, Whitehurst and Neal, subsequently made an agreement, by 
which Pou was to convey said property to Neal, and Neal to trans- 
Ser the fi. fa. against Giddens, Heard and others, to Pou, and White- 
hurst to pay to Pou the $1028, (the purchase money which Pou paid,) 
for which Pou was to satisfy said fi. fa. that such would be a valid 
agreement, and would not render said property subject to the plaint- 
iff’s fi. fa.” This charge is strenuously resisted by the plaintiff 
in error. We cannot see that his objections to it are well found- 
ed. In one of the events named by the Court, that is, in the 
event that the Jury should find that the $900 was paid to Pou 
as Giddens’ own money, it cannot be doubted but that the law 
was administered. If that be truae—thatis, if the $900 was paid 
as Giddens’ money, (as Pou testifies,) and not as Whitehurst’s, 
in accordance with the first contract—then there was no execu- 
tion, even in part, of that contract, until the second was made. 
It was certainly competent for Pou and Whitehurst, having en- 
tered into an agreement, and that agreement not being executed, 
even in part, and, according to Pou’s testimony, the time for ex- 
ecuting it having transpired, either themselves, or in con- 
nection with Neal and others, to make a new contractin relation 
to the same subject matter, without prejudice to third persons. 
I apprehend that the complaint of the plaintiff in error grew 
out of the other event, put to the Jury by the Court. That event 
to be found by the Jury was, that the $900 was paid as the mon- 
ey of Whitehurst, and in part ‘execution of his contract with 
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Pou. ven then, the Court says, it was competent for Pou and 
Whitehurst, with Neal and others, to enter into a valid contract, 
which would supersede the first contract. The ground taken 
by counsel for plaintiff in error, I understand to be this: If there 
was an agreement entered into between Pou and Whitehurst, 
by virtue of which the latter was allowed to redeem the tavern, 
by paying to the former the $1028, at which he bid it off, and 
the latter did, in fact, pay $900, in pursuance of that agreement, 
Whitehurst thereby acquired an interest in the tavern, which 
would make it subject to levy and sale, notwithstanding a new 
and wholly different contract was entered into by them, before 
the balance of the $1028 was paid. By all the testimony, the 
whole of the purchase money ($1028) was not paid to Pou un- 
til after the new contract was made. Is this position sound? 
It is not, according to Pitts and Bullard. By that leading case, 
the contract must be executed—nothing must remain to be done 
—before the purchaser can acquire such title to the property as 
will make it liable at law to execution. He must pay down the 
entire consideration. At any time before this is done, the par- 
ties may come together and annul or vary their contract. Be- 
fore this was done in this case, they did make a new and differ- 
ent contract—a contract by which Pou received back his bid 
for the tavern, ($1028)—Whitehurst got a satisfaction upon a 
judgment against him and others, held by Neal—and Neal got 
a title to the tavern. When this last contract was made, Pou had not 
parted with the title to the tavern; he could sell it to whomso- 
ever he pleased. The old contract never having been executed, 
Whitehurst had acquired no title; and if he had acquired an 
equitable interest, he relinquished that. It was his right, under 
the Act of 1818, to pay Neal, to the exclusion of Dowdell. 
And surely Neal had a right to buy Pou’s property. .What right 
has Dowdell to complain of all this? He was no party to eith- 
er of these contracts. He had no interest in this tavern, for it 
_had been sold as Whitehurst’s property under execution, and 
Pou bought it. He was the owner; Dowdell could acquire no 
right to re-sell it, but by a re-purchase on the part of Whitehurst, 
and that he did not make. It was wholly immaterial whether 
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the $1028 was paid to Pou before or after he made a deed to 
Neal ; the payment and deed was part and parcel of the contract. 
If the money was paid, and the deed executed in accordance 
with it, it does not matter even that the $900, which had been 
handed to Pou, was recognized by him as part payment. If 
Dowdell has been injured at all, it is damnum absque injuria. 
[4.] This Court has already decided the last question made 
in this record. The lien of an older judgment does not attach 
upon the property of the defendant, after it is sold under a junior 
judgment and execution. The older judgment creditor must 
look to the fund. Of course, under such sale, the purchaser 
gets a good title. Harrison and others vs. McHenry, (9 Ga. 


Rep. 164.) 
Let the judgment be affirmed. 





No. 21.—Bensgamiy S. Hottey, plaintiff in error, vs. ZACHARIAH 
Wattace and others, defendants in error. 


[1.] When a judgment is rendered against the Sheriff for the official miscon- 
duct of his Deputy, the Deputy himself being present in Court, and mak- 
ing a return to the rule, he is concluded by the judgment, in an action 
against him by his principal for reimbursement. How far is the surety of 
the Deputy, who had no judicial notice of the proceeding, bound? Quere? 

[2.] May an officer, who is sued for not levying property as belonging to the 
debtor, prove a paramount title in another, in his defence? Quere. And 
will such defence be available, where the execution is founded upon a 
judgment of foreclosure of a mortgage on real estate? Quere. 


Debt, in Marion Superior Court. Tried before Judge Iverson, 
March Term, 1851. 


Benjamin J. Holley, the Sheriff of Marion County, appointed 
Zachariah Wallace his Deputy, taking bond with security from 














AMERICUS, JULY TERM, 1851. 159 
Holley vs. Wallace and others. 











him for the proper discharge of his duties. A mortgage fi. fa. 
in favor of Dowd & Wells vs. F. M. Collins, directing the Sher- 
iff to sell certain lands therein described, was placed in the hands 
of Wallace to be executed, who, having failed so to do, a rule 
was taken against Holley, the principal Sheriff, to show cause 
why he should not pay over the amount due on the fi. fa. The 
return to this rule was made orally by Wallace, or under his di- 
rection, he being present in Court; and it being proven that Wal- 
lace admitted he had, by accident, mislaid the fi. fa. until it 
was too late to levy and sell, the rule was made absolute against 
Holley, and he was forced to pay the amount of the value of 
the mortgaged property. 

Holley then commenced suit against Wallace and his sureties, 
upon his bond. The defendants pleaded, among other things, 
1. That at the time of the making of the supposed mortgage, 
by Collins, he (Collins) had no title, claim, or interest in the 
lands he professed to morgage, nor were they in his possession, 
or the possession of any tenant of his; but were held adverse- 
ly to said Collins at the time the morgage came to Wallace’s 
hands. 2. That the mortgage on which the fi. fa. was founded, 
was not recorded within three months trom its date; that after 
its execution, other creditors of Collins obtained general judg- 
ments against him, which were levied upon the lands so mort- 
gaged; that under this levy the land was sold, the purchaser at 
which sale was in possesion thereof at the time the said fi. fa. 
came into the hands of Wallace; and that no indemnity was 
tendered to Wallace by the plaintiff in mortgage fi. fa. 

Upon the trial, at March Term, 1851, the counsel for plaintiff 
moved to strike out these pleas of the defendant. The Court 
overruled the motion, and this decision is assigned as error. 

The evidence exhibited the facts as to the default of the Dep- 
uty, as above stated. Italso appeared, that in recording the 
mortgage, the Clerk had failed to record the name of the mort- 
gagor, and that the land had been sold under general judgments, 
obtained against Collins, since the date of the mortgage, with 
notice by the officer selling, that it was sold subject to the mort- 
gage. Several exceptions were filed to the charge of the Court 
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below, but as these were not reviewed and decided by this Court, 
it is unnecessary to state them at large. 


Worrut & B. Hutt, for plaintiff in error. 


H. L. Bennine, for defendant in error. 
By the Court—Lumpxi, J. delivering the opinion. 


[1.] As Wallace was a party to the rule against Holley, in which 
the latter was made chargeable with the debt of Dowdell & Wells, 
on account of the default of his deputy, Wallace, in not levying 
their mortgage fi. fa. it is clear that he is concluded by the 
judgment against his: principal. It is, in fact, though not in 
form, a judgment against Wallace himself. How far David Elli- ~ 
ott, one of the securities of Wallace, and a party to the present 
suit, and who had no judicial notice of the proceeding, may be 
bound by it, is another question. 

[2.] There is respectable authority to the effect, that in an 
action against the Sheriff for not levying upon property as be- 
longing to the debtor, he may prove a paramoant title in anoth- 
er. Fuller vs. Holden, (4 Mass. R. 498.) Denny vs. Willard 
(11 Pick. Rep. 519.) 

But when such defence has been admitted, the direc- 
tions to the officer in the writ were general; whereas, by the 
mortgage execution, he is commanded to sell the particular 
property therein described. And this authority, we apprehend, 
would be sufficient to secure him from an action at the instance 
of the owner. At Common Law, where indemnity was _tender- 
ed, the officer was bound to levy. 

While I would stretch the powers of the Courts to the utmost, 
to shield vigilant officers, I am unwilling, for myself, to relax these 
salutary rules, founded in wisdom and vindicated by experience, 
which have been established for the protection of the commu- 
nity against agents who are artfully delinquent. 

What are the facts here? Mr. Wallace admitted that he ne- 
glected to levy the mortgage execution in time to make the mon- 
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ey, in consequence of havjng mislaid it. For this breach of du- 
ty on his part, he stands by and sees his principal, Mr. Holley, 
made responsible for the debt. And now, when he is sued for 
reimbursement, he seeks to defend himself, upon the ground that 
the title to the land was not in Collins, the mortgagor, and that 
if it was, that the mortgagee’ had lost their lien by failing to have 
it recorded within time. 

If this showing was available, why was it not made in time to 
save his principal harmless ? 

Itis against both principle and policy, in my humble judg- 
ment, to allow an officer to take the law into his own hands, by 
peremptorily refusing, or, what is the same, wholly neglecting to 
execute the precepts of the Court to which he is bound, and 
which the creditor has a perfect right to insist upon. To suffer an 
officer to excuse himself, or even alleviate the damages conse- 
quent upon a wilful neglect of duty, by showing that property 
which he is specifically commanded to sell, is not subject to the 
debt, would be opening a wide door to collusive practices be- 
tween officers and debtors, and their friends; and an execution 
instead of being jfinis et fructus legis, would be but a troublesome 
and expensive formality. 

With these general views, the judgment below must be set 
aside, and a new trial awarded, without intending to define the 
exact status of the security, who is sued in this action. To do 
this, would be to anticipate the decision of the Superior Court 
upon the point, should it ever arise; and this Court has not 
original jurisdiction. 


voL x: 21 
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No. 22.—Ricuarp A. Lane, plaintiff in error, vs. ‘THomas 
Morais, defendant in error.* 


[1.] Where the plaintiff’s cause of action is founded on a Statute of this 
State, the Statute will be considered in the nature of a specialty, in regard 
to the Statute of Limitations, and not barred until twenty years. 

[2.] In an action brought by a billholder against a stockholder, under the 
11th section of the charter incorporating the Planters’ and Mechanics 
Bank of Columbus, for the wltimate redemption of the bills issued by the 
bank: Held, thatthe stockholder was only liable to pay interest on the 
bills from the time of demand of payment thereof, made by the billholder 
of the stockholder, and not fromthe time of demand of payment made on 
the bank. 

[3.] In an action by a billholder against a stockholder, founded upon the 
11th section of said charter, which declares that the persons and property 
of the stockholders shall be pledged and held bound in proportion to the 
amount of shares and the value thereof, which each individual may hold 
in said bank, for the ultimate redemption of the bills or notes: Held, that 
the value of the stock was to be estimated according to the valuation 
placed upon it by the second section of the charter, to-wit: one hundred 
dollars per share. 


Debt, in Muscogee Superior Court. ‘Tried before Judge Iver- 
son, May Term, 1851. 


This was an action of debt, brought by Richard A. Lane against 
Thomas Morris, as a stockholder of the Planters’ and Mechanics’ 
Bank of Columbus, for the recovery of his pro rata liability un- 
der the charter, for the redemption of certain bills of the said 
bank, held by Lane. To this action, Morris, among other things, 
pleaded, that the right of action was barred by the Statute of 
Limitations, not having been prosecuted within four years after 
the same accrued to the said Lane. Counsel for Lane demurred 
to the plea, and moved to strike it out. The Court below over- 
ruled the motion, and this is the first ground of error assigned. 

It appeared, in evidence, that the amount of stock subscribed 
in the Planters’ and Mechanics’ Bank, was one million of dollars, 
in shares of $100 each; that only $25 per share was paid in; 





*Nore.—For former report of this case, see 8 Georgta Reports, 168. 
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that in April, 1847, suit was brought by Lane upon these bills, 
against Robert B. Alexander, the assignee of the Planters’ and 
Mechanics’ Bank, in which it was averred that a demand was 
made upon said bank for payment of the same, on 25th April, 
1842. On Ist February, 1848, Robert B. Alexander, the as- 
signee, confessed judgment “to the plaintiff, for the sum of 
$1,925, with interest and costs, to be levied of the goods and 
chattels, rights and credits, lands and tenements of the said 
Planters’ and Mechanics’ Bank of Columbus.” On this judg- 
ment execution issued, upon which the Sheriff made return of 
nulla bona, on 17th March, 1848. 

Plaintiff’s counsel requested the Court to charge, “that if 
they should find for the plaintiff, he was entitled to interest on 
the amount of his bills, from the time of the demand on the bank, 
to the return of nulla bona on the fi. fa. and from that time in- 
terest on the proportion for which the defendant was liable.” 
The Court declined so to charge, but instructed the Jury as fol- 
lows: ‘ That the plaintiff was entitled to recover interest on the 
proportion of the bills held by plaintiff, from the time of the re- 
turn of nulla bona upon the fi. fa.” 

This charge and refusal to charge, are assigned as grounds 
of error. 

The counsel for plaintiff requested the Court further to charge 
the Jury, “in estimating the value of defendant’s stock, (in order 
to arrive at the amount of his liability under the charter,) they 
should be governed by the estimate or value fixed by the char- 
ter, viz: $100 per share, and not by the market value, or the amount 
paid in.” The Court declined so to charge, but instructed the 
Jury as follows: “That, in order to ascertain the pro rata pro- 
portion due by the defendant, that the value of the stock was 
to be estimated by the amount proven to have been paid in.” 

This charge and refusal to charge are also assigned as grounds 
of error. 


W. Doveuerry, for plaintiff in error. 
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B. Hiwt and Coreuitt, for defendant. 
By the Court—Wanver, J. delivermg the opinion. 


The plaintiff’s action of debt is founded on the 11th section 
of the Act of the Legislature, incorporating the Planters’ and 
Mechanics’ Bank of Columbus, which declares, that “the per- 
sons and property of the stockholders shall be pledged and 
held bound, in proportion to the amount of shares and the val- 
ue thereof, that each individual or company may hold in said 
bank, for the witimate redemption of the bills or notes issued by 
said bank, in the same manner as in common actions of debt, 
and no stockholder shall be relieved from such liability by sale 
of his stock, until he shall have caused to have been given sixty 
days’ notice in some public gazette of this State.” Prince, 127. 

To the plaintiff’s action, the defendant pleaded the Statute of 
Limitations of four years, which the Court below sustained, and 
the plaintiff excepted, and now assigns the same for error in _ this 
Court. 

[1.] The question is, was the plaintiff’s right of action barred 
by the Statute of Limitations? In order to determine this ques- 
tion, we must first ascertain the exact position which the plaint- 
iff’s demand occupies, with regard to that Statute. Is the plaint- 
iff’s demand founded upon an open account, for the recovery of 
unliquidated damages, or is it founded upon a statutory liability, 
which is to be regarded in the nature of a specialty? Is the liability 
of the defendant created by contract, either express or implied, or 
is it a lability created by the express enactment of the law? If 
the liability of the defendant to pay the bills of the bank, is 
founded upon any “lending or contract,” then the Statute applies 
and protects him ; but if his liability for the ultimate redemption 
of the bills is not founded “upon any lending or contract,” but 
is created by the express enactment of the law then the Statute of 
Limitations of four years, as ruled‘by the Court below, does not 
apply and afford him protection, for the reason that the plaint- 
iff’s action being grounded on an Act of the Legislature, 
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which is the highest record, is not within the Statute, unless there 
is something in our own legislative enactments which take it out 
of the rule, as above stated. ‘To sustain the position that an 
action of debt, founded upon a statutory liability, has never been 
considered as being within the Statute of Limitations of 21st 
James I. chap. 16th, of England, or of the like Statutes in this 
country, but that such statutory liability has always been regard- 
ed in the nature of a specialty, the following authorities may be, 
in our judgment, most confidently relied on: 6th Bacon’s Abridg- 
ment, new edition, 377, letter D. Limitation Personal Actions. An- 
gel on Limitations, 82, 83. Ballantine on Limitation of Actions, 
88. Comyn’s Dig. 413, Temps. G.15. Talory vs. Jackson, 
(Croke Car. 513.) Jones vs. Pope, (1 Saunders’ Rep. 37.) Pease 
vs. Howard, (14 John. Rep. 480.) Bullard vs. Bell, (1 Mason’s 
Rep. 243.) Griffin vs. Heaton, (2 Batly’s R. 58.) In Ward vs. 
Ruder, (2 Harr. & McH. Rep. 154,) the Court said: “An 
action grounded upon a Statute, cannot be barred, such as debt 
for an escape, &c.” 

There can be no doubt that the liability of the defendant, as a 
stockholder, for the ultimate redemption of the bills of the bank, 
is created by the 11th section of the Statute, incorporating the 
Planters’ and Mechanics’ Bank of Columbus; without that sec- 
tion in the Act, he would not be liable to the plaintiff, as a _hold- 
er of the bills of the bank. Having ascertained, then, that the 
plaintiff ’s cause of action against the defendant, is grounded on 
a statutory liability, and that such statutory liability has always 
been consicered in the nature of a specialty, and not within the 
Statute of Limitations of 21st James in England, nor within the 
Statutes of Limitations of this country, containing the same or 
similar provisions, we will now proceed to examine the legisla- 
tion of this State in regard to that subject, and see wherein our 
own Statute of Limitations differs from that of the English Stat- 
ute of James, in reference to this question. 

The first Statute of Limitations which we find upon our Stat- 
ute book, was passed in 1767. Prince, 573. On the 7th Dee. 
1805, the Act of 1767 was repealed, andan Act prescribing a 
different rule for the limitation of actions in this State was adopt- 
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ed. Clayton’s Dig. 269. By the Act of 26th June, 1806, the 
Act of 1767 was declared to be in full force, as to all actions 
and causes of action, which originated under it. Clayton’s Dig. 
303. And by the Act of 8th December, 1806, the first Act of 
1767, was fully revived and declared to be in full operation, as 
the Statute of Limitations of this State, except as provided in the 
second section of the Act of the 8th December, 1806, which sec- 
tion relates to the removal of certain disabilities mentioned there- 
in, and to the limitation of actions on notes and instruments of 
writing not under seal. By the 3d section of the Act of 8th Dec. 
1806, it is declared, “‘ that all Acts or parts of Acts, which mil- 
itate against the intent and meaning of this Act be, and the 
same are hereby repealed.” Clayton’s Dig. 344. The Statute 
of Limitations, then, of 1767, is declared to be of force; and 
all Acts or parts of Acts which militate against that Act, or are 
repugnant to its provisions, are expressly repealed by the Act of 
8th Dec. 1806. The position of the defendant in error is, that 
the statutory liability of the defendant being in the nature of a 
specialty, the 2d section of the Act of 1805 applies to it, and 
bars the plaintiff’s action ; and that this portion of the Act of 
1805, relating to specialties, is not repealed by the Act of 8th 
December, 1806, reviving the Act of 1767. The second sec- 
tion of the Act of 1805 declares, “that all actions of debt, 
whether upon specialty or simple contract, (other than upon judg- 
ments,) shall be commenced and sued within four years next 
after the cause of action hath occurred, and not after.” Clayton’s 
Dig. 270. What class of specialties did the Legislature con- 
template should be barred in four years? Did the Legislature 
of 1805 contemplate that actions of debt on a statutory liability, 
which is in the nature of a specialty, should be barred in four 
years, or did the Legislature contemplate such actions of debt 
as were founded on special contracts under seal? That the Leg- 
islature contemplated the latter class of specialties, we think is 
quite clear, from the words employed. The Act of 1805 de- 
clares, “ that all actions of debt, whether upon specialty or sim- 
ple contract, shall be barred in four years.” That is to say, all 
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actions of debt, whether upon specialty contracts or simple con- 
tracts, shall be barred in four years. The word “specialty,” 
was used in its /ega! sense, by the Legislature. What is a debt 
due by specialty? Debts due by specialty, or special contract, 
are such, whereby a sum of money becomes or is acknowledged 
to be due by deed, or instrument under seal. 2 Bl. Com. 382. 
Bouviere defines a “ specialty contract,” to be a writing, sealed 
and delivered, containing some agreement. If the instrument 
be really sealed, it is a “ specialty,” and if it be not sealed, it is 
“ not a specialty,” although the parties in the body of the writ- 
ing, make mention of aseal. 2 Bouviere’s Law Dictionary, 521. 
It was evidently actions of debt upon contracts under seal, as 
well as simple contracts, that the Legislature intended to bar in 
four years, when the term “specialty” was used in the Act of 
1805, and not actions of debt founded on Statutes, which are not 
technically “ specialties,” but are considered in the nature of spe- 
cialties only. In legal contemplation, a “specialty” is an in- 
strument wnder seal, and an instrument under seal, is a“ specialty,” 
and when used by the Legislature in relation to the subject 
matter of the limitation of actions upon contracts, the term must 
receive its appropriate legal meaning. The word “ bond,” ex vt 
termini, imports a sealed instrument. 1 Bouviere’s Law Dictionary 
218. By the 25th section of the Judiciary Act of 1799, the 
words “ bonds and other specialties,” contemplate contracts under 
seal. ‘The word “specialty” in the Act of 1805, also contem- 
plates the same class of contracts,as were embraced in the 
words “bonds and other specialties,” in the Act of 1799. Prince, 
246. 

But if we should be in error in regard to this point, and the 
Act of 1805 intended to embrace actions of debt founded upon 
Statutes under the term “ specialty,” and not actions of debt 
founded upon contracts under seal, then we hold, that the Act of 
1805 was repealed by the Act of the 8th December, 1806, re- 

viving the Act of 1767. By the 5th section of the Act of 1767, 
~ itis declared, “That all actions of debt, grounded upon any 
lending or contract, without specialty, shall be commenced and 
sued within four years next after the cause of such actions or 
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suits, and not after.” Prince,575. The Act of 1805 limits 
all actions of debt, whether upon specialty or simple contract, to 
four years. The Act of 1767, which was revived in 1806, de- 
clares, that all actions of debt, grounded upon any lending or 
contract, without specialty, shall be barred in four years. ‘The 
Act of 1805 embraces specialties ; the Act of 1767 excepts specia!- 
ties, from its operation. When the Legislature, in December, 
1806, re-enacted the Act of 1767, which excepted specialties from 
its operation, and repealed all Acts or parts of Acts which mili- 
tated against the provisions of the latter Act, so much of the 
Act of 1805, as included specialties within its operation, was ne- 
cessarily repealed ; for the latter Act, which included specialties, 
militated against the Act of 1767, which excluded them. 

If it was the intent and meaning of the Act of 1805, to in- 
clude actions of debt founded upon Statutes, because Statutes 
were specialties, then it was most clearly the intent and mean- 
ing of the Act of December, 1805, in reviving the Act of 1767, 
to exclude all actions of debt founded upon Statutes, under the 
name of “specialties,” for specialties are expressly exempted from 
the operation of that Act. The Act of 1805, including actions 
of debt upon specialties, and the Act of the 8th December, 
1806, reviving the Act of 1767, expressly excluding actions of 
debt on specialties, the last Act must prevail, which we hold re- 
peals the Act of 1805, even if actions of debt, founded upon 
Statutes, were intended to have been included in the latter Act. 
In the case of Branch Bank of Alabama vs. Kirkpatrick, (5 Ga. 
Rep. 38,) we held, that the Act of 1805, was not repealed by 
the Act of 8th December, 1806, reviving the Act of 1767, so 
far as it regarded suits on foreign judgments, for the reason there 
was no repugnancy between the two Acts on that subject, judg- 
ments not being mentioned in the Act of 1767; therefore the 
Act of 1767, as revived, did not militate against the Act of 
1805, in respect to foreign judgments; but in regard to actions 
of debt on specialties, we have shown, that there is a repugnancy 
between the two Acts, the one including specialties, the other 
excluding them ; thereby showing a different intent and meaning 
on the part of the Legislature, on the 8th December, 1806, than 
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that manifested in 1805, in regard to actions of debt on speci- 
 alties. 

The next Act which we shall notice, is that of 13th Decem- 
ber, 1809, which limits all actions founded on bonds or instru- 
ments under seal, to twenty years ; all actions founded upon noies 
and other. acknowledgments under the hand of the party, to six 
years, and all actions founded on open accounts, to four years. 
Prince, 577. 

Although bonds and instruments under seal are, in legal con- 
templation, specialties, yet it may be said, that the Act of 1809 
is only applicable to a particular class of specialties, to wit : 
bonds and instruments under seal, and does not include actions 
of debt on Statutes or domestic judgments, which are not, tech- 
nically, specialties, but only in the nature of specialties. Taking 
this view of the Act of 1809, what is the result of our own legis- 
lative enactments in regard to the limitation of actions of debt, 
founded upon a statutory hability? If the Act of 1805 was in- 
tended to embrace actions of debt founded on a statutory lia- 
bility, because Statutes were in the nature of “ specialties,” then 
the Act of 1805 being repealed by the Act of the 8th Decem- 
ber, 1806, which revived the Act of 1767, by which latter Act 
of 1767, all actions of debt on “ specialties” were excepied from 
its operation ; and if actions of debt, founded upon Statutes, are 
not embraced in the Act of 1809, the result is, that there is no 
Statute of Limitations of force in this State, which limits the ac- 
tion of debt founded on Statutes, any more than there is in re- 
gard to actions of debt on domestic judgments. Actions of 
debt founded upon Statutes and domestic judgments, being in 
the nature of specialties, are excepted from the operation of the 
Act of 1767, and occupy the same position in regard to the 
Statute of Limitations, as at the Common Law, which presumed 
a specialty to have been paid after the expiration of twenty 
years. 

The fifth section of the Act of 1767, does not bar every action 
of debt in four years, but only such actions of debt as are 
“ grounded upon any lending or contract without specialty.” Tak- 
ing into consideration, then, that the Legislature, by the Act of 
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1809, have extended the limitation of all actions on bonds and 
instruments under seal, to twenty years, thus clearly expressing 
their intention as to that particular class of specialties, and also 
prescribing the term of six years as a bar to actions on notes 
and other instruments under the hand of the party, can it be 
presumed, for one moment, that the Legislature intended, by the 
several enactments to which we have referred, to place actions 
of debt, founded on Statutes and on domestic judgments, on the 
same footing with open accounts, in regard to the Statute of Limi- 
tations? We shall not attribute any such intention to the Le- 
gislature, in the face of the Act of 1767, for that would be to 
say, that the Legislature intended to place debts of the highest 
dignity, supported by the highest evidence known to the law, upon 
the same footing as the lowest grade of debts, and to be barred 
within the shortest period of time prescribed by that Statute. 
There is nothing then, in our own legislative enactments upon 
this question, which takes this case out of the rule, (so conclu- 
sively established by the authorities before cited,) that actions 
of debt founded upon Statutes, which are regarded in the na- 
ture of specialties, are not within the provisions of the English 
Statute of 21st James, nor the provisions of the like Statutes of 
Limitation in this country. This rule which was applied to the 
construction of the Statute of 21st James, by the Courts in Eng- 
land, prior to the Revolution, is particularly applicable to the 
construction of our Act of 1767, which is, except as to time, 
nearly an exact transcript from the English Statute of 21 James. 

What rule of limitation shall be applied to actions of debt 
founded upon Statutes and domestic judgments? ‘The answer is, 
the rule of the Common Law, which presumes payment or satis- 
faction, after the lapse of twenty years. Angell on Lim. 95. 
1 Greenlf. Ev. 46, §39. The time prescribed by the rule of the 
Common Law for presuming payment or satisfaction of special- 
ties and judgments, is analogous to the time prescribed for the 
limitation of actions on bonds and instruments under seal, by 
the Act of 1809. The intention of the Legislature to limit ac- 
tions on specialities, is declared, in that Act, to be twenty years, 
and by analogy we hold, that actions of debt founded on Stat- 
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utes or domestic judgments, being in the nature of specialties, 
must also be barred in twenty years, and not within a shorter 
period of time. 

[2.] ‘he next question made in the record is, as to the lia- 
bility of the defendant as a stockholder, to pay interest on the 
bills of the bank held by the plaintiff. 

The Court below held, that the defendant was only liable to 
pay interest on the bills from the time of the return of nulla bo- 
na by the Sheriff on the fi. fa. issued on the judgment obtained 
against the corporation; to which ruling of the Court the plain- 
tiff excepted, and now insists before this Court, as he did in the 
Court below, that the defendant is bound to pay interest on the 
. bills from the time of the demand of payment thereof made on 
the bank, and not from the time of the return of nulla bona on 
the fi. fa. by the Sheriff. In our judgment, the plaintiff, as a 
billholder, is not entitled to recover interest on his bills against 
the defendant, as a stockholder, from the time of the demand of 
payment made on the bank, nor from the time of the return of 
nulla bana made on the fi. fa. issued on the judgment obtained 
against the bank or its assignee, but only from the time of a de- 
mand made by the billholder upon the stockholder, for the pay- 
ment of the bills. By the 11th section of the charter, the de- 
fendant, as a stockholder, is only bound for the ultimate redemp- 
tion of the bills, that is to say, after the assets of the bank and 
the capital stock thereof have been exhausted. Thg remedy of 
the billholder against the stockholder is not through the corpora- 
tion. Whenever the state of facts exists, which will authorize 
the billholder to call upon the stockholder for the ultimate re- 
demption of the bills, his remedy, under the 11th section of the 
charter, is directly against the stockholder, and the stockholder is 
not to be considered in default, in not making payment, until a 
demand is made upon him, for the reason, he does not know 
who is the holder of the bills of the corporation. But it was 
insisted, on the argument for the plaintiff in error, that it was 
the duty of the stockholder to come forward and pay up the 
amount for which he is bound to pay under the charter, if he 
desires to avuid the payment of interes) To whom shajl he 
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make payment? Shall he make payment to the insolvent cor- 
poration, or its assignee? Probably he has already paid as 
much money there, in the way of stock, as he chooses to en- 
trust in such hands. In every view which we have been able to 
take of this question, we are of the opinion, that the stockholder 
is only liable to pay interest from the time of the demand made 
upon him by the billholder—there being no demand proved in 
this case prior to the commencement of the plaintiff’s suit, he is 
not entitled to recover interest only from that time. 

[3.] The third assignment of error is to the charge of the 
Court, as to the value of the stock held by defendant. The 
Court charged the Jury, that in order to ascertain the pro rata 
proportion due by the defendant, that the value of the stock 
was to he estimated by the amount proved to have been paid in on 
the same, and not by the nominal value of one hundred dollars 
per share, as fixed by the charter, to which charge the plaintiff 
excepted, Thisis an action by the billholder against the defend- 
ant as a stockholder, to make him liable for the wtimate redemp- 
tion of the bills issued by the Planters’ & Mechanics’ Bank of 
Columbus, in proportion to the amount of shares which he held 
in that bank, and the question is, as to what is to be the esti- 
mated value of the shares of stock so held by him? This ques- 
tion must be decided by reference to the Act of the Legislature 
granting the charter. By the Common Law, the defendant, as 
an individual stockholder, would not have been liable for the re- 
demption of the bills issued by the bank, and he is now only 
liable to the extent which the Statute incorporating the bank de- 
clares he shall be so liable. ‘The second section of the charter 
enacts, that “the stock of the company shall consist of one mil- 
lion of dollars, in shares of one hundred dollars each.” By the 
sixth section of the charter, the corporation is authorized to is- 
sue bills or notes to three times the amount of their capital stock 
actually paid in, over and above the amount of specie actually 
deposited in the vaults for safe keeping. By the 11th section of 
the charter, it is declared, “The persons and property of the 
stockholders, shall be pledged and held bound, in proportion to 
the amount of shares and the value thereof, that each individual 
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or company may hold in said bank, for the ultimate redemption 
of the bills or notes issued by said bank, in the same manner as 
in common actions of debt.” ‘There are certain well established 
rules to be observed in the construction of Statutes. One rule 
is, that one part of a Statute must be construed by another part 
of the same Statute, that the whole may, if possible, stand. An- 
other rule is, that words used in a Statute, are always to be un- 
derstood as having a regard to the subject matter thereof, for 
that is always supposed to be in the eye of the legislator, and all 
his expressions directed to that end. Words and phrases, the 
meaning of which has been ascertained in a Statute, are, when 
used in a subsequent Statute, or in subsequent parts of the same 
Statute, to be understood in the same sense. 1 Institutes, 381. 
1 Bl. Com. 41. Salk. 609. Taking these rules for our guide, 
we will now proceed to consider what the Legislature intended 
by declaring, that ‘“‘ The persons and property of the stockhold- 
ers should be pledged and held bound in proportion to the 
amount of shares, and the value thereof, that each individual 
might hold in said bank, for the ultimate redemption of the bills 
or notes issued by said bank.” 

The Legislature granted to this company the privilege of 
banking on a capital stock of one million of dollars, which was 
divided into shares of one hundred dollars each. The capital 
stock of the bank is definitely settled by the several sections of 
the charter, and is divided into shares. Did the Legislature 
leave the value of each share to be taken by the stockholders in- 
definite and uncertain, to be determined by the amount which 
might be paid in on each share, or the market value thereof? 
Certainly not, for the second section declares, that the stock of 
the company shall consist of one million of dollars, in shares of 
one hundred dollars each. This section contemplates the value 
of each share taken by the stockholders, at the time of subscrib- 
ing therefor, to be one hundred dollars. The same section pro- 
vides, that before the board of directors shall be permitted to is- 
~ sue bank notes, the stockholders shall pay twenty-five per cent, 
on the amount of their capital stock. How much would each 
stockholder be required to pay, to meet this assessment of twen- 
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ty-five per cent. under the charter, to enable the corporation to 
issue bank notes? ‘The answer is, twenty-five dollars on each 
share. Why? Because the charter has fixed the value of each 
share of the capital stock of the bank at one Aundred dollars, 
and the payment of twenty-five dollars would be twenty-five 
per cent. on that amount. We think there can be no doubt, 
that the capital stock of the company was one million of dol- 
lars, and that it was divided into shares of one hundred dollars 
each, and that for all the purposes connected with the grant 
made to the company, each share was considered of the value of 
one hundred dollars, by the Legislature. By the sixth section of 
the charter, the company were authorized to issue bills, or notes, 
to three times the amount of their capital stock actually paid in. 
If the stockholders paid in the one million of stock for which 
they subscribed, in shares of one hundred dollars each, then, 
the company might issue three million of bills or notes. Here 
it is important to bear in mind, that the privilege was granted to 
the company by the Legislature to pay in all the capital stock, 
and to issue bills to three times that amount. It is true that by 
the second section of the charter, the company might commence 
issuing their bank notes when twenty-five per cent. on the amount 
of their capital stock was paid into the bank in specie; but whe- 
ther the company would do so, or require the full amount of the 
stock to be paid in, was at their option. The Legislature grant- 
ed to the corporation the privilege to bank upon a capital of a 
million of dollars, and to issue bills, or notes, to three times that 
amount. Now in making this grant to the company, the Legis- 
lature must be understood as intending to protect the public 
from any injury, which might result from the exercise of the 
entire privilege granted to them, to the extent provided in the 
charter. 

The Legislature could not have anticipated what amount of 
the stock subscribed by the stockholders would be paid in, nor 
what would be the market value of it when paid in. The Le- 
gislature knew that they had granted the privilege to this com- 
pany to subscribe for stock to the amount of one million of dol- 
lars, in shares of one hundred dollars each, and when paid in, to 
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issue three millions of dollars in bills or notes; and in view of 
the privilege thus granted, they intended to give an additional 
security to the holders of such bills or notes, to that which exist- 
ed at Common Law. But for the 11th section of the charter, 
the remedy of the billholders would have been limited to the 
assets of the bank and the capital stock thereof subscribed by 
the stockholders. That section however, gives them an addi- 
tional remedy, by declaring that “the persons and property of 
the stockholders, shall be pledged and held bound in proportion 
to the amount of shares, and the value thereof, that each individual 
or company may hold in said bank, for the ultimate redemption 
of the bills or notes issued by said bank, in the same manner as 
in common actions of debt.” The argument for the plaintiff in 
error is, that the stockholders are bound for the ultimate redemp- 
tion of the bills, without regard to the amount which may have 
been issued by the bank. If the words “ and the value thereof” 
had been omitted in the 11th section, we will not say that his 
position would not have been well founded; but the words are 
there, and very significant words too, as it regards the rights of 
the stockholder. He is made liable for the ultimate redemption 
of the bills just so far as the Statute makes him liable, but no 
further. If the Statute had declared that the persons and prop- 
erty of the stockholders should be pledged and held bound, in 
proportion to the amount 0/ shares held by each individual in 
said bank, for the ultimate redemption of the bills issued by the 
bank, a different rule of liability might obtain; but such are not 
the words of the 11th section of the charter. The stockholders 
are not bound beyond the amount of their respective shares and 
the value thereof, any more than the securities on a Sheriff’s bond 
would be bound for his default in an amount exceeding the pen- 
alty thereof. While the words, “and the value thereof,” limit 
the personal liability of the stockholder beyond the value of the 
number of shares held by him, the same words protect the rights 
of the billholder, and make the stockholder liable to him, just to 
the extent of the number of shares held by him, and the value 
thereof. The stockholder’s personal liability to *the billholder is 
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in proportion to the amount or number of shares held by him in 
the bank, and the value thereof; no more and no less. 

The 6th section of the charter makes the directors liable for an 
excessive issue of bills, in their private and individual capaci- 
ties, but does not affect the stockholders. One hundred dollars 
is the value which the Legislature placed on each share of the 
capital stock, in the second section of the charter, and when 
they speak of the value of the stock in the 11th section, they 
must intend the same value, as stated in the second section, 
unless a different value had been stated ; upon the principle that 
words and phrases, the meaning of which has been ascertained 
in a Statute, are, when used in a subsequent Statute, or in subse- 
quent parts of the same Statute, to be understood in the same 
sense. We cannot say, that the stockholders are bound for the 
ultimate redemption of the bills of the bank, in proportion to the 
amount of their respective shares, according to the amount of 
stock “ proved to have been paid in by them,” or according to the 
market value of the stock at any given time, without an interpola- 
tion of words upon the Statute, which we do not feel authorized 
to make. Why should we go outside of the charter, to ascertain 
the value of each share of the stock, when the second section 
declares that each share shall be one hundred dollars? The fair 
construction of the charter in regard to this question is, in our 
judgment, that the Legislature intended to give to the billholders, 
the additional security of making the stockholders liable for the 
ultimate redemption of the bills or notes issued by the bank, in 
proportion to the amount or number of shares each stockholder 
held therein, according to the value thereof, as specified in the 
second section of the charter, (to wit, one hundred dollars to each 
share ;) thatis the value, at which the Legislature estimated each 
share of the capital stock, for the purposes of the charter, at the 
time of granting it ; and the stockholders are bound for the ulti- 
mate redemption of the bills of the bank, in proportion to the 
amount or number of shares they may respectively hold therein, 
and the value thereof, as recognized by the same Act, which 
creates their liability. In the second section of the charter, the 
Legislature had estimated each share of the capital stock at one 
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hundred dollars. In the 11th section of the charter the subject 
matter of legislation is, in regard to the shares of the stockhold- 
ers, and the value thereof; the value of the shares of stock was 
not mentioned in the 11th section, for the simple reason, we 
suppose, that having declared in the second section, each share 
should consist of one hundred dollars, it was unnecessary to re- 
peat it. The whole Act must be taken together, and when it is 
declared in the 11th section, that the persons and property of the 
stockholders shall be pledged, and held bound for the wtimate 
redemption of the bills or notes issued by the bank, in propor- 
tion to the amount of shares, and the value thereof, the stock must 
be estimated at one hundred dollars each share, for the reason 
that is the estimate which is fixed by the charter, and no other 
estimate of the value of a share of the capital stock is mentioned 
in the charter. 

In the construction which we give to the charter, full effect 
is given to the words in the 11th section, “ and the value there- 
of.” These words were not only intended for the benefit of the 
billholder, but were also intended for the protection of the stock- 
holder. 

If the bank had in circulation three millions of bills and 
notes at the time of its failure, the stockholders could not be 
made personally liable for the ultimate redemption of such bills 
or notes beyond the amount of stock subscribed by them, estima- 
ting each share at one hundred dollars, ag declared in the se- 
cond section of the charter, for the reason, that is the exact meas- 
ure of their personal liability, as provided in the 11th section. The 
words ‘and the value thereof,” as applicable to their personal 
liability, for the ultimate redemption of the bills, in proportion ‘to 
the respective shares of stock held by them, are important words 
for their protection, in the event there should be a larger amount 
of bills in circulation, unredeemed, than the amount of the capi- 
tal stock of the bank. The stockholders are not made peérson- 
ally liable for the ultimate redemption of all the bills Which may 
have been issued by the bank, without any restriction by the 11th 
section of the charter, but are made personally liable only, in 
proportion to their respective shares of stock, “ and the value there- 
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of,” as regulated by the second section of the Act, which is one 
hundred dollars per share. To that extent, their persons and 
property are pledged and held bound for the ultimate redemp- 
tion of the bills or notes issued by the bank, because the 11th 
section of the charter expressly declares they shall be so held 
bound, and that is the additional security which the Statute 
gives to the billholder, which he did not have at Common Law. 
Let the judgment of the Court below be reversed. 





No. 23.—Hmuiarp J. Burr, plaintiff in error, vs. Tuomas J. 
Casey, defendant in error. 


[1.] A judgment is presumed to bepaid aftertwenty years. This presump- 
tion may be rebutted. 


Motion, in Muscogee Superior Court. Decision by Judge 
ALEXANDER, May Term, 1851. 


The questions in this cause, arose upon a motion to distribute 
a fund raised by the Sheriff, by the sale of the property of John 
Duke. 

Thomas J. Casey claimed under a judgment obtained 18th 
Nov. 1821, uvon which an alias fi. fa. issued 28th March, 
1849, by virtue of an order passed at September Term, 1839, 
of Putnam Superior Court, whence the original fi. fa. issued. 
Hilliard J. Burt, a younger judgment creditor, objected to the 
said fi. fa. claiming the fund, and tendered an isswe on two 
grounds : 

Ist. That the judgment was dormant, under the Act of 1823, 
requiring an entry every seven years. 

2d. That said judgment will be presumed to be paid off and 
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satisfied; more than twenty years having elapsed between the 
date of the judgment, and the entry by the Sheriff. 

The Court overruled both the grounds taken, and this decis- 
ion is the error complained of. 


B. Hitz, represented by H. Horr, for plaintiff. 
James WarrEN, for defendant. 
By the Court.—Nisset, J. delivering the opinion. 


[1.] This judgment bears date before the Act of 1823, in 
relation to dormant judgments. The question is made in the 
record, whether it falls under the operation of that Act. That 
question we do not decide, as this case will be concluded by our 
judgment upon another assignment. It is apparent that no ac- 
tion has been taken on it, within twenty years from its date. It 
is, therefore, in our opinion, presumed to be paid, and cannot 
claim, in the distribution of this fund. Neither the Statute of 
Limitations in England, nor our own Acts of Limitation, pre- 
scribe a bar to domestic judgments. Our Act of 1805 lim- 
its foreign judgments. By the Act of 3d and 4th Wit- 
liam IV. a limitation is provided in England, within which 
judgments must be enforced. The term is twenty years (Chitty 
on Contracts, 7, note G.) Before that Act, and of course, when 
we adopted the Common Law, the Common Law rule was, 
that after twenty years, it shall be presumed that a judgment 
has been satisfied, in the absence of facts rebutting the infer- 
ence. ‘This rule obtains at Law andin Equity. It goes no far- 
ther than to annul the judgment, prima facie. The rule has no 
application, if it can be made to appear that the plaintiff has used 
diligence to enforce the judgment, or that the defendant has 
paid interest, or otherwise acknowledged it. As to judgments 
obtained since our Act of 1823, that Statute directs what shall 
_ be done to prevent their dormancy. It was claimed in the argu- 
ment, that this rule of the Common Law has been repealed by 
the Act of 1811, which declares that executions shall be of full 
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force until satisfied, without being obliged to be renewed on the 
Court roll from year to year, as heretofore practised. Prince, 
436. We differ from our ingenious young brother, Mr. Warren, 
in the construction of the Act of 1811. The object of that Act 
was alone to dispense with the yearly renewal of the execution 
on the Court roll. Before 1811, executions had vitality but for 
a year; by that Act, they are made vital until satisfied. The 
Act of 1811 does not relate to the judgment, but to the process 
by which it is enforced. ‘The judgment remains subject to sub- 
sisting rules of law, one of which is, that it is presumed to be 
paid after 20 years. The Legislature did not intend to prolong 
indefinitely, the legal duration of slumbering judgments. _ If the 
word satisfied, can be extended to the judgment as well as_ the 
execution, then the difficulty is not removed. Actua] payment 
is not the only satisfaction ofa judgment. The law ordains it 
to be satisfied after 20 years, unless the inference of payment is 
rebutted by proof. We say, then, that if the Act of 1811 gives 
effect to judgments until satisfed, it cannot help the defendant in 
error ; for this is, prima facie, paid, and it cannot claim until that 
presumption is removed. 14 Serg. & Rawle,15. Chatty on Con. 
7. 1 Tidd’s Pr.18. 1 Stra. 639. 2 Mills’ R. 146. Réley’s 
L. C.293. 1 Peere Wms. Rep. 766. 1 Knapp’s R. 228, ’29. 
2 Young & Coll. 662, 680. 2 Story’s Com. on Equity, §1520. 
Let the judgment be reversed. 


No. 24.—Georce W. Suort, plaintiff in error, vs. Ep. KeLLoce 
& Co. defendants in error. 


[1.] The doctrine of amendments torecords and judicial proceedings, in 
England and in this country, stated. 

{2.] This Court will not control the discretion of the Circuit Court, in re- 
fusing to allow a nunc pro tunc judgment of nonsuit, founded upon an entry 
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on the Judge’s docket,and parol proof of what was ordered to be done, 
ten years having intervened. 


Motion, in Muscogee Superior Court. Decision by Judge 
Iverson, May Term, 1851. 


This was a motion to amend the minutes of the Court, by 
entering a judgment of non-suit, nunc pro tunc, under the follow- 
ing state of facts : 

On the 7th day of Nov. 1840, George W. Short was arrested 
by the Sheriff, under a ca. sa. at the instance of Edward Kellogg 
& Co. and gave bond for his appearance at the next term of the 
Superior Court, to take the benefit of the “ Honest Debtor’s 
Act.” The papers were returned by the Sheriff, and no farther 
proceedings appear by the record to have been taken by the 
parties. 

At May Term, 1851, Short, by his counsel, moved the Court 
to amend the record, and enter a judgment of non-suit in said 
cause, nunc pro tunc, as of October Term, 1841, upon the fol- 
lowing evidence: Upon the motion docket of said Court, in 
which the case of Kellogg § Co. vs. Short, was stated and reg- 
ularly entered, at April Term, 1841, opposite the said case, was 
this entry and no other, “Oct. Term, 1841—non-suit.” It 
was admitted by plaintiffs in ca. sa. that this entry was made at 
that term by Judge Wellborn, then presiding in said Court, and 
in his own handwriting. It farther appeared, that across the 
names of plaintiff and defendant in said case, lines were struck 
with a pen, in the same manner as is usual for a Judge to do, 
when he strikes a case from’the docket, after awarding a non- 
suit ; and it was admitted that these lines were so struck with a 
pen by Judge Wellborn, at said October Term, 1841, when said 
cause was regularly in order for trial. It was not admitted that 
the Judge then and there awarded a non-suit. The minutes 
of the Court, at October Term, 1841, show no order or entry 
touching said case. 

The Court refused to grant the motion, and this decision is 
assigned as error. 
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Other grounds of error were assigned, but were not consider- 
ed and determined in the Supreme Court. 


B. Hitt and H. Hort, for plaintiff in error. 
Jas. Jounson, for defendant in error. 
By the Court.—Lumrxiy, J. delivering the opinion. 


Did the Court err in refusing permission to the defendant in 
ca. sa. to prove by parol, a judgment of non-suit in his favor, 
after the lapse of ten years, and have the same entered, nunc 
pro tunc? 

[1.] On no point, perhaps, is there a greater conflict and 
contrariety of decisions, than the allowance of amendments to 
records and judicial proceedings. At the Common Law, no 
judgment was amendable after the term at which it was enter- 
ed, (3 Black. Com. 407. 1 Bacon’s Abr. tit. Amendment, G. p. 
167. 2 Sellon’s Pr. 458,) and following the English rule, the 
Courts in Kentucky and Ohio have decided; that a nunc pro tunc 
order cannot be made out at a subsequent term, noy can a nunc 
pro tunc order be founded upon parol proof of what was ordered 
to be done at the previous term. Ohio Cond. Rep. 168. Green 
vs. Dodge, Ibid, 638. 1 J. J. Marshalls R. 365. 

So in Mssissippi, it has been held, that the notes made by the 
Judge on the docket, constituted no part of the record, and were 
not evidence for any purpose, not even to authorize an amend- 
ment or correction to be made by the Judge himself, of his own 
proceedings ; that they were even more objectionable than parol 
evidence. Burney vs. Bryt, 1 How. Rep. 39. Orne, appellant, 
vs. Sullivan, 3 How. R. 161. 

On the other hand, in The State vs. King, (5 Ired. Rep. 203,) 
Judge Griffin said, that the Supreme Court of North Carolina 
had so frequently had occasion to declare that the power resides 
in every Court to amend the entry on the minutes, or the record of 
its orders and judgments, nunc pro tunc, that he supposed the 
point would be made no more, and in Gallenary vs. McKeithen, 
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(Ibid, 12,) it was held that a Court has a right to amend the 
records of any preceding term, by inserting what has been omit- 
ted, either by the act of the Court or of the Clerk, and that ac- 
cordingly the County Court of Brunswick, at the December ses- 
sion, 1842, had a right to amend an omission in the record of 
the same Court, which had taken place at June Term, 1837, 
five years previously. 

And between these extremes, there is every imaginable va- 
riety of adjudication. 

Under these circumstances, we are unable to prescribe any 
definite rule of universal application, even in England, where it 
is stated that no amendments are allowed to be made in the 
process, pleadings and proceedings, only where the cause stood 
in paper, and before the judgment is given and enrolled. We 
meet, unquestionably, with some striking exceptions tothe doc- 
trine. 

In Cogan vs. Elden et al. (1 Burr. 583,) Lord Mansfield pre- 
siding, the verdict was amended from the Judge’s notes, and the 
affidavits of the Jurors who rendered it. Judgment against an 
executor de bonis propris, was amended by making it de bonis 
test. et si. non, &c. after writ of error brought mul tiel record 
pleaded, and argument in the Exchequer Chamber. Short vs. 
Coffin, Ex. 5. Burr. 2730. Dougl. 116. Postea amended by 
the Judge’s notes after final judgment and lapse of two years. 3 
Durnf. & East,'749. And for numerous cases of amendment of 
postea verdict, judgment, &c. by the Judge’s notes, after error and 
joinder, see 2 Sellon’s Pr. 408, ch. 9, §8, letter’d. 

And Mr. Tidd, in his excellent work on Practice, has laid this 
down on the clear doctrine of the Courts, in all cases of ordina- 
ry suits, (excluding fines and recoveries,) that judgments and 
records are allowed to be amended—lst, where the case is 
within some Statute—or 2d, where there is something to amend 
by, “that is, where there is some memorial paper or other min- 
ute of the transactions in the case, from which, what actually 
took place in the prior proceedings, can. be clearly ascertained 
and known.” 1 Tidd’s Pr. (9th ed. 1828,) 711, 712. 
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[2.] With this latitude of distinction, I am inclined to think, 
that had the motion in this case been made before me, I should 
have allowed the amendment, believing from all the testimony, 
that the purposes of justice would have been aided by it, espe- 
cially, taking into the account the very loose manner in which 
records have been kept in this State. Still, we are unwilling to 
control the: presiding Judge in the exercise of his discretion, in 
view of all the facts before him, and consequently affirm the 
judgment. 





No. 25.—Grorce Moore, plaintiff in fi. fa. and in error, vs. 
Ww. A. Ramsey, claimant, and defendant in error. 


[1.] When the following entries appeared on an execution, “ Levied the 
within fi. fa. ona lot of land, No. not known, in the 16th district, for- 
merly Lee, now Sumpter County, the undivided half of lot No. 199, and 
half of lot No. 209, in the 27th district, all levied en as the property of 
John H, Blount, 27th Sept. 1842.” “The above levy stopped by order of 
plaintiff’s attorney, Nov. 2d, 1842, E. J. Cottle, Sheriff:” Held, that the 
two entries, taken together, were sucha return on the execution, made by 
the proper officer, as took it out of the Dormant Judgment Act of 1828. 


Claim, in Sumpter Superior Court. Tried before Judge War- 
REN, May Term, 1851. 


The single question in this case was, whether the judgment 
and execution of plaintiff in ji. fa. was dormant, under the Act 
of 1823. The judgment was dated 7th May, 1842; execution 
issued 13th May, 1842. On the back of the execution was in- 
dorsed the following entries : “Levied the within fi. fa. on lot 
of land, No. not known, in the 16th district, formerly Lee, now 
Sumpter County, the undivided half of lot No. 199, and half of 
lot No. 209, in the 27th district, all levied on as the property of 

















AMERICUS, JULY TERM, 1851. 185 


Moore vs. Ramsey. 


John H. Blount, 27th Sept. 1842.” This entry was not signed 
by any one. 








“The above levy was stopped by order of the plaintiff’s attor- 
ney, Nov. 2d, 1842. (Signed,) 
E. J. Corrie, Sheriff.” 


“The above lands levied on by this fi. fa. have been dis- 
covered not to be subject ; it is, therefore, dismissed by order of 
plaintiff, July 27, 1849. (Signed,) 

Green M. Wuece er, Dep. Sheriff.” 


On the same day, July 27, 1849, the levy was made, to which 
the claim was interposed. 

The Court decided that the judgment and execution were 
dormant—the entries dated 27th Sept. 1842, and 2d Nov. 1842, 
not constituting a legal levy and return, as required by the 
Statute. 

This decision is brought up for review. 


E. R. Browy, for plaintiff in error. 
Sutuivan & McCay, for defendant. 
By the Court.—Wanrwner, J. delivering the opinion. 


[1.] The only question made in this case is, whether the 
two entries made on the execution, the one on the 27th Sept. 
1842, the other on the 2d Nov. 1842, was such a return, made 
by the proper officer, as would take the fi. fa. out of the Dor- 
mant Judgment Act of 1823. That Act declares, that “all 
judgments that may be hereafter rendered in any of the Courts 
of this State, on which no execution shall be sued out, or which 
executions, if sued out, no return shall be made by the proper offi- 
cer for executing and returning the same within seven years, 
shall be void and of no effect, &c.” Prince, 458. The object 
of the Act was, to declare such judgments and executions dor- 
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mant, which had been slumbering in the Clerk’s office, or in the 
pocket of the plaintiff for seven years, without having been put 
in action, by being placed in the hands of the proper officer to 
make the money out of the defendant. Does this execution come 
within the true intent and meaning of this Act? 

The objection to the entry, made on the 27th Sept. 1842, 
purporting to have been a levy on the defendant’s property is, 
that it is not signed by any one; but it will be remarked, that on 
the 2d November thereafter, this levy was recognized by the 
Sheriff, as having been made on the defendant’s property, for, 
by his entry on the execution made on that day, he says: “ The 
above levy stopped by order of the plaintiff ’s attorney, Nov. 2d, 
1842. E. J. Cottle, Sheriff.” 

Taking the two entries together, we think it is such a return 
on the execution, by the proper officer, within seven years, as 
will take it out of the Dormant Judgment Act. The entries, 
taken together, clearly show that the execution was in action at 
the time the same were made, and that the last entry signed by 
the Sheriff, is a satisfactory recogmition that the first entry was 
made by the proper officer, although not signed by him, inas- 
much as the Sheriff treats it as a levy, having been properly 
made when he disposes of it, by saying: “ The above levy was 
stopped by order of the plaintiff’s attorney.” 

Let the judgment of the Court below be reversed. 





No. 26.—Bensamin Satter, plaintiff in error, vs. Doe ex dem. 
ExizasetH WituiaMs, defendant in error. 


[1.] A feme sole having drawn land in the lottery, and married before the 
grant issues, the land does not belong to the husband by the marital right, 
and if it does not issue until after the death of the husband, the land be- 
longs to the widow, and not to the representatives of the husband. 
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[2.] It isnot error in the Court to refuse to give in charge to the Jury, a 
principle of law which grows solely out of evidence which the Court has 
withdrawn from the Jury, because illegally admitted. 

[3.] When plaintiffin ejectment has shown good title in himself, and the 
defendant relies on a paramount outstanding title, it is not error in the 
Court to instruct the Jury that he must show a clear and indisputable 
title in some body else. 

[4.] It is competent for the Court to withdraw from the Jury the considera- 
tion of evidence which has been illegally admitted. 


Ejectment, in Sumpter Superior Court. Tried before Judge 
Warren, May Term, 1851. 


Upon the trial of this case, plaintiff introduced a grant from 
the State of Georgia, (dated in 1843,) to Elizabeth Williams, 
widow, of——district, Hancock County, Georgia; proved posses- 
sion in defendant, and closed. 

Defendant offered in evidence the deposition of Eli Johnson, 
who swore, that he knew a lady formerly named Elizabeth Wil- 
liams, and that she drew the lot of land in dispute, as he knew, 
from having seen the plat and grant; she married a man by the 
name of Ingram; that Ingram is dead. They were married 
about 1832, and Ingram died in 1842; witness “had heard 
Mrs. Williams say, that she had made a deed of gift of this lot 
of land, to my (witness’) children, andI have seen and read the 
deed of gift often.” Ingram left no children by Mrs. Williams, 
but had children by a former wife ; cannot say how many of them 
were alive at Ingram’s death. Witness then stated the names 
of his children. The testimony here closed. 

Counsel for defendant then requested the Court to charge, 

lst. That if there were more than one Elizabeth Williams in 
existence, it was incumbent on plaintiff, alleging the same, to 
adduce proof of that fact. 

2d. That land drawn by the wife, Elizabeth Williams, even 
though the grant was not issued, vested equitably in the husband, 
and that on the issuing of the grant, the legal title vested in the 
husband if living, and if dead, in his legal representatives. 

3d. That if Elizabeth Williams, or Ingram, while sole, made 
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a deed of the land in question, to the children of Eli Johnson, or 
any one else, the title went out of her, and could not revest in 
her by a mere return or destruction of the deed. 

All of which, the Court refused to charge, but charged as fol- 
lows : 

Ist. That if the grant did not issue fiom the State of Georgia 
till after the death of Ingram, the title never vested in him, or 
his representatives, but still vested in his widow, formerly Mrs. 
Williams. 

2d. That if the defendant relied on the outstanding title, he 
must show a clear and indisputable title in some one else than 
the plaintiff. 

3d. That if the testimony of Johnson in relation to the deed 
had been objected to, he would have ruled it out as improper, 
the deed not being produced, nor its loss or destruction proved. 

To which refusal to charge, and charge as given, defendant 
below excepted, and on these exceptions has assigned error. 


Sutuivan & Hut, for plaintiff in error. 
Dup.ey, represented by McCay, for defendant. 
By the Court.—Nisset, J. delivering the opinion. 


The first request of the counsel for plaintiffin error to charge, 
was correctly declined by the Court. He was desired to say 
to the Jury, that if there was more than one Elizabeth Williams 
in existence, it was incumbent on the plaintiff alleging the same, 
to prove it. This action was brought upon the demise of Eliza- 
beth Williams. ‘The defendant proved that she had intermarried 
before the suit was brought, with one Ingram. His idea is, that 
if plaintiff can recover after this proof, upon the demise of Eliza- 
beth Williams, he must show that there was some other Elizabeth 
‘Williams, besides the one that married Ingram. What good 
would it do the plaintiff to show that in the wide world, there 
was another Elizabeth Williams, and stop at that? Or what 
legal obligation was there upon him to prove it? If he (the 
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plaintiff in error) had asked the Court to charge the Jury that 
the plaintiff could not recover until he showed a grant to Eliza- 
beth Williams, not being the Elizabeth Williams that married In- 
gram, it would have been a different matter. 

The great point in this case,is made inthe second request. 
But the Court certifies that it has no recollection of being re- 
quested to charge as therein specified. We cannot, therefore, 
determine it. I will say, however, that upon a demise from 
Elizabeth Williams, after proof that she had intermarried before 
the suit was brought, although her husband died before the grant 
issued, there can be no rightful recovery. The demise should 
be in the name of Ingram, averring that the grantee, Elizabeth 
Williams, had intermarried with a man of that name. 

[1.] The third request in the bill, and numbered 2d in the 
Reporter’s brief, does not involve a sound legal position, as we 
think, and was properly declined. The interest which Mrs. 
Williams had in the land, as the drawer, the grant not having 
issued, was not such an interest as vested in her husband by the 
marital right, and if the grant did not issue during the cover- 
ture, upon his death it survived to Mrs. Williams. The legal 
estate was in the State, and the right of the-drawer was an equi- 
table ownership, in the nature of a chose in action, which could 
not vest in the husband until reduced into possession. He could 
not be seized of the legal estate until the grant issued, and if 
it did not issue until after the dissolution of the coverture by his 
death, both the equitable and legal estate united in the wife, to 
the exclusion of his representatives. 

[2.] The 3d request states a sound position, but inasmuch as 
it sprang alone out of the testimony of Johnson, which was 
withdrawn from the Jury, there was nothing in the case which 
could warrant its being given in charge to them, and was for that 
reason, properly declined. 

The exception to the first instruction in fact given, is not sus- 


tainable. 
[3.] The Court charged, as we have herein held, in my re- 


marks in reply to the 2d request of the plaintiff in error, to which 
I refer. 
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The Court farther instructed the Jury, that if defendant relied 
upon an outstanding title, he must show a clear and indisputable 
outstanding title in some one else than the plaintiff. This is 
also excepted to. Itis true, that in ejectment the plaintiff relies 
upon the strength of his own title, and not upon the weakness of 
his adversary’s. But if, as here, the plaintiff, shows a good title 
—if he produces a grantand a chain of title to himself—and the 
defendant sets up another title outstanding, that title cannot de- 
feat the plaintiff, unless it be clear and indisputable. In this, 
the Court did not err. 

[4.] Finally, the Court instructed the Jury, that the evidence 
of Johnson in relation to the deed, was improperly admitted, and 
would have been ruled out had it been objected to, and this in- 
struction is excepted to. 

The evidence referred to, is this: “‘ witness had heard Mrs. 
Williams say, that she had made a deed of gift of this lot of land 
to my (witness’) children, and have seen and read the deed of 
gift often.” This was illegal evidence. The sayings of the grant- 
or are not evidence to prove the deed and its contents—it ought 
to have been produced, or its loss or destruction proven. Be- 
ing illegal, it was competent to instruct the Jury to disregard it. 

Let the judgment be affirmed. 





No. 27.—Joun G. Winter, plaintiff in error, vs. SeaBorn Jones, 
defendant in error. 


[1.] This Court has authority to decide upon the constitutionality of an Act 
of the Legislature. 


* [2.] The objection to alaw, on the ground that it impairs the obligation of a 


contract, does not depend upon the extent of the change which the law 
may make in it. 


[8.] Any deviation from its terms, by imposing conditions not expressed in 
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the contract, however minute, and apparently immaterial in their effect, 
is within this constitutional prohibition. 

[4.] A contract entered into between the State and an individual, is as fully 
protected by this prchibition, as a contract between two individuals. 

5.] A constitutional Act of the Legislatur® is equivalent to a contract, and 

g q 

when performed, isa contract executed; and whatever right: are thereby 
created, a subsequent Legislature cannot impair. 

6.] Courts have nothing to do with the wisdom, policy, or expediency of 

g policy P J 

alaw. These are matters purely of legislative deliberation and cogni- 
zance. 

[7.] It is the duty of Courts, to put such a construction upon Statutes, if 
possible, as to uphold them and carry them into effect. 

[8.] By the Common Law, unless there is an express agreement to the con- 
trary, the cost ofthe conveyance falls upon the vendee of land. 

[9.] A warrant and survey of land, and payment of the price, gives to the 
purchaser a Jegal right of entry, sufficient to maintain ejectment. 

[10.] A patent or grant, is only necessary to ascertain that all the pre-requi- 
sites of the law have been complied with. 

11.] The only distinction between a legal and an equitable title, consists in 
y s q 
the payment, or non-payment, of the purchase money. 

[12.] In case of sales of land by the State, under an Act of the Legislature, 
the law gives the right, and the grant is to be considered, not as title, but 
the evidence by which it is shown, that the pre-requisites have been com- 
plied with. 

[13.] A purchaser of land from the State, by the act of entry and payment, 
acquires an inchoate legal title, which may descend, be aliened or divested, 
inthe same manner as any other legal title. 

[14.] The holder of acertificate who has paid for the land, is indefeasibly 
entitled to a grant, which the certificate and the law imperatively com- 
mand to be issued. 

[15.] A purchaser who has paid for his land, and holds a certificate or re- 
ceipt from the agents of the State to that effect, acquires a title sufficient 
to enable him not only to protect his possession, but to arrest any intru- 
der, by due course of law. 

[16.] Every presumption is in favor of a grant. 

[17.] In general, a Court of Equity is the tribunal best adapted to try the 
validity of a grant. 

[18.] Where the State hasno title tothe thing granted, or where the Gov- 
ernor had no authority to issue the grant, in such cases, the defect ap- 
pearing on its face, the grant is absolutely void, and may be impeached 
collaterally in a Court of Law, in an action of ejectment. 

[19.] A grant, purporting on its face to be issued by virtue of an unconstitu- 
tional law, is void, and can convey no title. 
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[20.] Where the fraud complained of does not appear on the face of the 
grant, but arises on circumstances, dehors the grant, the grant is voidable 
only by suit, and cannot be impe:ched collaterally by parol proof. 


Ejectment, in Muscogee Superior Court. Tried before Judge 
Iverson, May Term, 1851. 


This suit was brought by Jones, to recover fractional lot, (No. 
10,) in 7th district of Muscogee. The plaintiff claimed under 
«a grant issued in 1849, to him as purchaser, under a sale au- 
thorized by the Act of 1847, entitled “an Act to authorize the 
Governor to appoint fit and proper persons to sell and dispose of 
the undrawn lots in the Land Lotteries heretofore had in this 
State, and to limit the time for fraction purchasers to pay for, 
and to take out grants for fractions.” For Act, see Vew Dig. 
p- 709. It was agreed that Winter was in possession, and the 
rent was worth $600; that the fraction was sold in 1828, and 
purchased by Seaborn Jones, Esq. for $1500, and all of the instal- 
ments paid previous to the sale of reverted fractions, in 1834 ; 
that Jones transferred the certificate to Ingersoll, who conveyed 
to Winter, prior to the passage of the Act of December, 1847. 
Defendant then offered to prove by the Sheriff who sold the 
land under the Act of 1847, “ that he did not give the tenant in 
possession, nor Winter, who lived in Columbus, notice of the 
intended sale ; and that Mansfield Torrence, who was interested 
with plaintiff in said purchase, before said sale, requested him 
(the Sheriff ) not to give said notice. Also, that the Governor had 
given Gen. James N. Bethune, who was agent for the State to 
superintend said sale, instructions to suspend the sale of any 
fraction where the owner or holder of the certificate would come 
forward at any time befure the sale, and furnish evidence that he 
had paid up all the purchase money, and pay the said agent the 
grant fee.” 
Plaintiff having objected to the evidence, it was rejected by 
the Court. This is the first error assigned. 
Defendant’s counsel requested the Court to charge, that the 
2d and 3d sections ofthe Act of 1847 were void, because they 
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contravene that article in the Constitution, inhibiting the passage of 
an Act containing matter variant from what is expressed in the 
title. The Court declined so to charge, and this is the next 
ground of error assigned. 

Defendant’s counsel requested the Court also to charge, that 
the Act of 1847, so far as it provides for the forfeiture and sale 
ofthe fractional lot purchased and paid for by defendant, on the 
sole ground that he had failed to take out a grant, was void, be- 
cause it is repugnant to the 16th section I. Article of the Con- 
stitution of the United States, which provides, “ that no State 
shall pass any ex post facto law, or law impairing the obligation 
of a contract.” The Court declined so to charge, and this is the 
next ground of error assigned. 


H. Horr, for plaintiff in error. 


H. L. Bennine, for defendant in error. 
By the Court—Lumrxin, J. delivering the opinion. 


This is an action of ejectment, for fraction No. 10, in the 7th 
district of Muscogee County, purchased originally at the sales 
in 1828, under the provisions of the Act of 22d December, 
1827. Seaborn Jones, the defendant m error, became the pur- 
chaser, for the sum of $1550 ; receiveda certificate, in accordance 
with the provisions of said Act, and transferred the same to one 
Stephen W. Ingersoll. The whole purchase money was paid, 
prior to the passage of the Act of 1834, for the sale of reverted 
fractions ; and the certificate of said sale, with all the instalments 
duly paid thereon, became legally vested in John G. Winter, 
plaintiff in error, by sundry mesne conveyances. 

Subsequent to that time, to wit: in December, 1847, an Act 
was passed, by which said fraction was declared, under certain 
conditions, forfeited to the State, and ordered to be re-sold. It 
was sold, and Seaborn Jones, the defendant in error, again be- 
came the purchaser, and instituted this suit to recover posses- 
sion of the premises, together with the mesne profits ; and a judg- 
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ment was rendered for the same in his favor, in the Superior 
Court of Muscogee County. 

At the trial, counsel for the defendant below requested the 
Court, among other things, to charge the Jury, that the Act of 
1847, so far as it provides for the forfeiture and re-sale of the 
fractional lot in dispute, on the ground that the purchaser had 
failed to take out the grant, was void, because repugnant to the 
10th section of the 1st Article of the Constitution of the United 
States, which declares, that “no State shall pass any law im- 
pairing the obligation of contracts,” which request was refused. 
And to this ruling, counsel for John G. Winter excepted, and 
filed his writ of error to this Court. The only question which I 
propose to discuss is, the alleged repugnance of the Act of 1847, 
to the Constitution. 

[1.] The power of the Judiciary to pronounce against the 
validity of those laws which contravene the Constitution, however 
delicate and embarrassing in their exercise, has ceased to be a 
debatable question in the Courts of the Union. At an early 
period this power was denied, on the ground that the Judiciary 
being at most, but a co-ordinate branch of the government, they 
could not defeat or control the Legislative will, by vacating 
laws, of the constitutionality of which, one department had no 
better right to judge than the other. 

But the conclusion to which the whole country has come, 
with a concurrence of opinion and unanimity of sentiment, 
which leaves no room to doubt its correctness is, that the Con- 
stitution is the permanent law of the land; and that all legisla- 
tive acts which impugn its provisions, are not merely voidable, 
but absolutely void. That the question was between conflicting 
laws, one of which must give way and the other stand ; and the 
whole point was, whether the Court, who could execute but one 
of the laws, had a right to decide whether there was a conflict, 
and which should yield? That the Judiciary owe a duty to the 
Constitution above that which they owe to the Legislature, and 
that when one says one thing and the other a contrary thing, they 
must obey the Constitution, which is in effect, deciding against 
the daw. 
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The same section of the Constitution which restrains the in- 
dividual States from passing any law impairing the obligation 
of contracts, prohibits them also, from passing any bill of attain- 
der, ex post facto law, from making any thing but gold or other 
coin a tenderin payment of debts, or granting any title of no- 
bility. 

Suppose, what I admit is not very likely to happen, that the 
Legislature should pass an Act of Altainder, against an obnox- 
ious citizen, for treason, or making cotton, or any other thing 
but gold and silver, a lawful tender; or conferring the title of 
Marquis or Duke upon some one, for meritorious services ren- 
dered the public? Will it be pretended that the Courts could 
be compellable to execute such laws, against the plain meaning 
and express words of the Constitution? No one, I apprehend, 
having a proper sense of the obligations of an oath, will contend 
for, or defend such a doctrine! It carries the highest degree of 
impiety, as well as absurdity, upon its face! ‘True, these are 
strong cases ; but the manner or degree in which these constitu- 
tional inhibitions are violated, can make no difference. See 1 
Tuck. Black. appendix, 293, 355. 

While, therefore, I shall always feel it to be both my duty and 
pleasure fairly and patiently to compare legislative Acts, with 
both the State and Federal Constitutions, and if possible, to 
reconcile the one with the other, yet, when fully satisfied in my 
judgment and conscience, that they violate these paramount 
laws which Ihave sworn to support, I shall not hesitate to ad- 
judge them nugatory, regardless of the consequences ; deriving 
consolation from the conviction that I have faithfully performed 
my duty, and that the people will sooner or later do me justice. 

Assuming it as a principle, then, that a case may occur, where 
it may become the duty of the Judiciary to declare a Statute of 
the State contrary to the Constitution, and where they may be 
called upon to arrest its execution, we are led to inquire wheth- 
er the Act in question is of this character ? 

_ [2.] All the commentators, and all the adjudicated cases up- 
on Constitutional Law, agree in these fundamental propositions : 
That the objection to a law, on the ground of its impairing the 
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obligation of a contract, does not depend upon the extent of the 
change which the law may make in it. 

[3.] That any deviation from its terms, by imposing conditions 
not expressed in the contract, however minute and apparently im- 
material in their effect, is within this constitutional prohibition. 

[4.] Moreover, it is well settled, that a contract entered into 
between the State and an individual, is as fully protected by this 
prohibition, as a contract between two individuals; that the 
contracting parties, whoever they may be, stand in this respect, 
upon the same ground; that the obligations imposed, and the 
rights acquired by virtue of the contract, cannot be impaired by 
a legislative Act. 

[5.] That a constitutional Act of the Legislature, which is 
equivalent to a contract when performed, is a contract executed, 
and whatever rights are thereby created, a subsequent Legisla- 
ture cannot impair. Simith’s Com. on Con. Law, p. 382, 385. 
Story on Con. U. S. §§1379, 1385. 1 Kent’s Com. §19, p. 
388. Green vs. Biddle, 8 Wheat. 1,84. Fletcher vs. Peck, 6 
Cranch, 87, 135. Trustees of the Bishop's Fund vs. Riden, 13 
Days R. 87. New Jersey vs. Wilson, 7 Cranch, 164. Tarvett 
vs. Taylor, 9 Ibid, 43. Sturges vs. Crowingshield, 4 Wheat. R. 
122. Dartmouth College vs, Woodward, 4 Wheat. R. 518. At- 
water vs. Woodbridge, 6 Conn. R. 223. Osborne vs. Humphry, 7 
Conn. R.'736. The Derby Turnpike Co. vs. Parks, 10 Conn. 
522. Landonvs, Litchfield, 11 Ibid, 257. The People vs. Platt, 
17 Johns. R. 195. 

Let us test the Act under review by these principles, 

The Legislature, at its session in 1827, passed an Act to dis- 
_ pose of the residue of the lands before that time reserved for the 
State. The 1st, 2d, and 3d sections, provide for the appoint- 
ment and. qualification of the commissioners, who were to car- 
ry the law into effect, the surveying of the land, &c. By the 
4th section it is enacted, “ That the highest bidder for any frac- 
tion or fractions, lot or lots of. land or islands, authorized to be 
sold by.the Act, shaJl be the purchaser, who shall pay to the 
commissioners aforesaid, one-fifth of the purchase money in 
specie, or current bills, of any chartered. bank of the State ; on 
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the payment of which, the said commissioners, or a majority of 
them, shall give to such purchaser a certificate, stating the 
amount paid, and the amount of said purchase money then due, 
and to be paid in four equal instalments.” 

Section 5th enacts, “That any purchaser failing to pay any 
instalment to the Treasurer, within sixty days after the same be- 
comes due, shall forfeit the amount paid, and said lands shall 
revert to, and become the property of the State.” 

By the 6th section it is farther enacted, “ ‘That when the last 
instalment is paid, according to the face of the certificate given 
by the commissioners, it shall be the duty of the Governor to 
cause a grant or grants to be made out in the name of the hold- 
er of said certificate, agreeably to the laws then in force regula- 
ting grants, which said grant shall be given to the holder of said 
certificate or certificates, on his or her paying the sum of $4,50 
into the treasury of this State, for office fees.”” Dawson’s Com. 
267. 

The certificate given by the commissioners in pursuance of 
the 4th section of this Act, stated the amount paid on each trac- 
tion, and the amount of purchase money due, and to be paid in 
five annual instalments, with the condition or clause of forfeit- 
ure, on failure to pay each instalment within sixty days after they 
severally became due. And this is the whole contract between 
the State and the purchaser. The State on her part, reserves 
the right to reclaim the land on the non-payment of any part of 
the price, and to retain the money already paid; and she obliges 
herself to make out a grant so soon as the last instalment is paid, 
and deliver it to the purchaser or his assignee, upon the payment 
of $4,50, the office fees, the remuneration fixed for executing a 
title. 

The purchaser on his part, obliges himself to pay a certain 
sum for the land, in five instalments, and consents to forfeit the 
land, together with the payments already made, should he fail to 
pay either of the instalments asrequired by the Act and the cer- 
tificate issued by the commissioners, by the direction thereof. 
The purchaser agrees to pay $4,50 for the grant, before he is 
entitled to receive the same. 
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And this is all that can be contended for, even if the 6th sec- 
tion is embodied in the contract, and considered as _ constituting 
a part thereof. But counsel for plaintiff in error have insisted, 
and we think it difficult to answer the argument, that the 4th 
and 5th sections of the Act, and the certificate executed con- 
formably thereto, stating the terms of purchase and the mode of 
payment, with the forfeiture annexed, contains all of the con- 
tract; and that the 6th section is merely directory to the Go- 
vernor, to deliver a grant to the holder of the certificate, (when- 
ever he shall wish to have his title evidenced by a grant,) upon 
payment of the office fees. 

Such, then, is the contract made by the parties in 1828, un- 
der the Act of 1827; and it is conceded, that the contract can- 
not be enlarged or abridged, or saddled with conditions not 
expressed in the contract, except by mutual consent of both par- 
ties to the agreement; and that any law having this tendency, 
is unconstitutional and a nullity. Does not the Act of 1847 
have this effect? Is it not obnoxious to this objection ? 

It limits the time of taking out the grant, until the first day of 
November next ensuing its passage, and imposes as a penalty for 
non-compliance, a forfeiture of the land. Are there any such 
terms or conditions as these expressed in the contract? Is it 
not silent upon this subject? It provides expressly, that a fail- 
ure to make punctual payments shall work a forfeiture. Is it 
not strange and unaccountable, that the neglect or omission to 
take out a grant, should be made now to produce the same re- 
sult, when neither the law nor the certificate included any such 
provision? If one cause of forfeiture is expressly provided for, 
is not the inference strong and irresistible, that all others are ex- 
cluded, especially when the cause of forfeiture sought to be lug- 
ged in, is of a different character and description altogether, 
from those which are enumerated ? 

Was it left out through neglect, or forgetfulness? This can 
hardly be supposed, when the attention of the Legislature was. 
directed to the very subject of what should, or should not, work 
a forfeiture of the property purchased. 
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Our conclusion is, that there was no such intention in the 
minds of either of the contracting parties. It was certainly not 
the understanding of the vendee, or after paying $1550 for the 
fraction, he surely would not have permitted this valuable inter- 
est to revert to the State, by withholding the pittance exacted for 
the grant; and the character of the State for justice and liberali- 
ty, forbids that any such design should be imputed to her. 

How broad the difference between this class of cases, and that 
where the purchaser has failed to pay the amount of the purchase 
money ; and notwithstanding there are some expressions in the 
Act of 1847, which would seem to apply to both, yet for myself, 
I cannot resist the belief, that it was not so understood or intend- 
ed by the General Assembly. I infer this, not merely from the 
manifest wrong which such a measure would inflict upon the 
purchaser, who had promptly fufilled his engagement to the pub- 
lic, but from the words of the Act itself. Itis “ to authorize the 
Governor to appoint fit and proper persons, to sell and dispose 
of the undrawn lots, in the land lotteries heretofore had in this 
State ; and to limit the time for fraction purchasers fo pay for, and 
take out grants for fractions.” 

Who would suppose, whatever may be the strict grammatical 
construction of this language, that it was designed to embrace 
purchasers of fractions, who had already paid the whole purchase 
money? So much for the title. Again, the 1st section provides, 
“that all persons who have purchased fractional lots in this 
State, under the laws requiring them to take out grants for said 
purchases, shall have until the first day of November next there- 
after, to take out their grants.” 

But what law is there “ requiring” purchasers who have paid 
up the whole amount of purchase money, to take out grants? 
The Act of 1827 makes no such requisition, much less does it 
declare a forfeiture on failure to do this. No time is prescribed 
even, within which grants are to issue. It only enacts, that 
when the instalments are all paid, agreeably to the certificate given 
by the commissioners, that it shall be the duty of the Governor 
to cause grants to issue, and to be delivered to the holder of the 
certificate, upon the payment of the office fees. 
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I will not be guilty of the disrespect of saying, that there has 
been any misconception or perversion of the intention ofthe law- 
making power, in the practical interpretation which has been 
given to the Act of 1847; but reposing, as I do, the utmost 
confidence in the wisdom and justice of the representatives of 
the people, I entertain no doubt whatever, that upon a re-exam- 
ination of the question, they will repudiate any such intention, 
as that which has been ascribed to this Act, and solemnly affirm 
the view which we take of it. 

[6.] I am aware, that with the wisdom, sound policy and 
expediency of a law, the Courts have nothing todo. These 
are matters purely of legislative deliberation and cognizance. 

[7.] Still, before determining that the Constitution has been 
plainly and palpably infracted, incautiously or otherwise, by a co- 
ordinate branch of the government, the best energies of our 
minds should be employed in putting such construction upon it 
as to uphold it if possible, and carry it into effect, ut res majis 
valeat quam pereat. 

Be this as it may, however, for myself, I can never consent 
that the omission to take out agrant in this case, within the time 
limited by the Act of 1847, or within any other period, by a 
purchaser who has paid up the whole amount of the purchase 
money, shall work a forfeiture of the property, there being no 
such condition, expressed or implied, in the original contract of 
sale between him and the State. That fractions which were 
bought and not paid for, should revert to and again become the 
property of the State, is perfectly right, for such was the bargain 
between the State and the citizen; and that it was entirely com- 
petent for the Legislature to make such disposition of this por- 
tion of the public domain, as is provided for in the Act of 1847, 
there can be no doubt. And that drawn lots, where the fortunate 
drawer failed to take out his grant, as in Brinsfield vs. Carter, 
(2 Geo. R. 143,) should be subject to like disposition, it is 
equally clear. For these, too, by the terms of the contract, the 
person drawing “and failing to take out his grant within two 
years from the date of the draw, forfeited his right to receive a 
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grant to the land so drawn, and the same reverted to the State.” 
Dawson’s Compilation, 256. 

But could any two cases be more distinguishable in principle, 
than Brinsfield and Carter and Winter and; Jones? Besides, in 
lottery lands, the $18 , was not the office fee, neither was it the 
price of the grant. It was a revenue provision. It was the 
whole consideration received by the State when she parted with her 
title tothe property. The mere drawing did not vest the right. 
It clothed the drawer with the pre-emption right of purchasing 
the land at $18, on a credit of two years. 

[8.] But in the case before the Court, the purchase money, 
$1550, was the consideration received by the State, for parting with 
herright of property in the fraction ; and the $4,50 grant fee, was 
the price fixed upon, which the purchaser should pay for his 
title ; an expense which, without any stipulation, would have fal- 
len upon him by the course of Common Law, in cases between 
individuals. For, unless there is an express agreement to the 
contrary, the cost of the conveyance falls upon the purchaser. 
Sug. on Vend. 296. And it would be monstrous to maintain 
that the insertion of a clause in the Act of 1827, which the law 
would have implied without it, should operate so prejudicially to 
the purchaser. The maxim is ezpressio corum que tacite insunt 
nihil operatur. 

Believing then, as we do, that this contract, made between the 
legally authorized agents of the State and the purchaser of this 
fraction, in conformity with the Act of 1827, is under the pro- 
tection of the 10th section and Ist article of the Constitution of 
the United States ; and that the Act of 1847, if it warranted the 
subsequent sale made under it of this fraction, because the grant 
had not been*taken out, impairs the obligation of this contract 
by superadding a condition or clause of forfeiture not contained 
therein, we feel ourselves bound to declare it invalid, and to 
award a judgment to the plaintiff in error. 

And here we might leave the case. It may not be amiss, 
however, to inquire what is the nature and extent of Winter’s 
title. 

vo xX 26 
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[9.] In the case of Sims’ lessee, vs. Irvine, (3 Dall. 425,) this 
doctrine was elaborately considered. The question to be deter- 
mined was, whether a warrant and survey and payment of the 
consideration, gives a legal right of entry, sufficient to maintain 
an ejectment? Counsel in the negative insisted that a patent was 
essential to the title of the plaintiff; that until that issued, the 
terms of the bargain were not settled, nor had the proprietors part- 
ed with the fee; that it was a paradox to maintain that the legal 
estate could exist in the proprietors and the purchaser, at the same 
time. 

[10.] But the Court held that a warrant and survey, where no 
money remained to be paid, had uniformly been deemed a 
legal title, as opposed to an equitable one; and had all the con- 
sequences as such, even as to dower, which was conclusive as 
to its being a legal title, there being no dower of an equitable es- 
tate ; and that a patent was only necessary to ascertain that all pre- 
vious requisites had been complied with. 

[11.] In the lessee of Penns vs. Klyne, (1 Wash. C. C. Rep. 
20,) the Court say, “ the plaintiff has no patent, but yet, by the 
Common Law of this State, a warrant and survey, if the consid- 
eration be paid, gives a legal title against the proprietary, as much 
so as ifthe patent had been granted. Ifthe consideration be not 
paid, then the legal title is not out of the proprietary ; but still, 
the warrant holder has an equitable title, which he may render 
a legal one, by paying what is due to the proprietary.” See 
also, the Lessee of Copely vs. Biddle, (2 Wash. C. C. Rep. 354,) 
to the same point. Carson’s lessee vs. Boudinot 2 Ibid, 33; 
and the Lessee of Vanhorn vs. Chesnut, (Ibid, 160,) draw the same 
distinction between a legal and an equitable title, which consists 
in the payment or non-payment of the purchase money to the 
State, and affirm by implication, the same doctrine. 

In Kentucky, in the case of Thomas vs. Marshall, (Hardin’s 
R.19,) it was held, that this was an inchoate legal title, and 
might be aliened and sold under execution. And in Shearer vs. 
Clay, (1 Litt. 260,) the Supreme Court of that State held, that 
neither the delivery nor the acceptance by the grantee of a pa- 
tent is necessary to the consummation of title. 

















AMERICUS, JULY TERM, 1851, 203 


Winter vs. Jones. 








[12.] This question has been frequently before the Courts of 
Alabama, and in Goodlet vs. Smithson, (5 Porter’s R. 245,) was 
examined at some length. This was an action of trespass to try 
titles. The plaintiff relied upon a Sheriff’s deed, and proposed 
to show by proof, that the land he claimed had been entered by 
the defendant in execution, in the land office of the Coosa land 
district, previous to the Sheriff’s levy upon it; and that full pay- 
ment had been made by the defendant, who had secured the certifi- 
cate thereof, in due form of law. The Circuit Court charged 
the Jury on the trial, that previous to the issuing of a patent, the 
purchaser of land from the United States had no such title there- 
in as was subject to levy and sale. Goodlet having failed in his 
suit, prosecuted a writ of error to reverse the judgment rendered 
against him and assigned for error in the Supreme Court, the 
instructions before stated. 

And after argument, the appellate tribunal held, that i cases 
of sales made by the government, the law gives the right, and the 
patent may be considered, not as the title itself, but as the evi- 
dence by which it is shown, that the pre-requisites of a legal ti- 
tle have been complied with. 

[13.] That the act of purchase transfers an immediate right of 
possession ; and that the title thus acquired, is sufficient to en- 
able the purchaser to arrest an intruder by due course of law; 
and that the certificate which was required to be given until the 
patent could issue, where the money was all paid, was evidence 
that the purchase was complete; and that by act of entry and 
payment of the purchase money, the purchaser of land from the 
United States, (and I add, from each of the individual States,) 
acquires an inchoate legal title, which would descend and might 
be aliened orsold under execution, as any other legal title. 

[14.] The same Court, in Bullock vs. Wilson, (2 Porter’s Rep. 
436,) decided two years earlier, expressed an opinion upon the 
grade of interest or title, indicated by a paper like that held by 
Winter. They say, that by the laws of the United States, the 
legal and bona fide holder of a receipt or certificate of this kind, 
as indefeasibly entitled to a patent, (and so we say, that John G. 
Winter is indefeasibly entitled to a grant, that is, has a right to 
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one, which no power under heaven can defeat, annul, or abro- 
gate.) Nothing more is necessary on his part to secure it. He 
already hasa legal right. The receipt and the law «mperatively 
command the issuing of the patent, or the complete evidence of 
the title; and until this is done, the receipt for the purchase 
money is the best evidence of the right, which the nature of the 
case admits of. 

[15.] And while the Chief Justice, in delivering the opinion of 
the Court, admits that a paper title like this, is fully within the 
equity of the Statute passed in that State in 1812, (Atk. Dig. 
283,) still he did not consider receipts of this nature, as requi- 
ring the aid of any Staute. For that, upon the principles of the 
Common Law, they must be regarded as evidence of a grade of 
title,; which at least confers the right of possession; and this 
alone is sufficient to maintain trespass. But the Judge held 
that it was more; that it was nothing less than inchoate evidence 
of an absolute title. 

The case of Masters vs. Eastis, (3 Porter’s R. 363,) is not con- 
sidered at variance with the principle decided in these cases. 
And if it was, it was virtually overruled by Goodlet and Smithson, 
which was decided twelve months after it. Judge Goldthwaite, 
in referring to the case of Masters vs. Eastis, supposes that the 
judgment was predicated upon some defect in the mesne conveyan- 
ces, the certificate having been probably assigned by mere indorse- 
ment, which would not pass the title. For that while it was ruled 
that the grantee of the United States must succeed against the as- 
signee of a certificate, which had previonsly been held by the 
grantee, and which he had assigned to him, yet, the Court 
directly and explicitly recognize the principle, that if a convey- 
ance had been made by deed, the title of the grantee by the 
patent, would have inured to the defendant in that action. 

The case of Masters vs. Eastis, therefore, isa direct authority 
in favor of Winter, so far as the main principle involved in this 
controversy is concerned ; for it concedes that where the cer- 
tificate has been transferred to the present holder, so as to pass 
the property, nothing remains in the State but the naked legal 
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title ; that whenever the grant issues, it inures to the benefit of 
the bona fide holder. 

And this Court, in accordance with this current of authority, 
which might be greatly multiplied, ruled, in Pitts vs. Bullard, (2 
Geo. Rep. 10,) that where the vendee has paid for the land, he 
has such a legal estate as subjectsit to levy and sale underan exe- 
cution at Jaw ; and that no conveyance was necessary to vest in 
the purchaser the legal estate. 

So in this case, the State retained nothing but the naked title, 
and this she held as trustee for the purchaser; and this was all 
the Legislature could dispose of. 

But it is argued that Winter had not paid the $4,50 grant fee. 
I have endeavored to show, that under the Act of 1827, this was 
no part of the purchase money or consideration for the land. 
The State did not so understandit ; for the purchase money was 
divided into five instalments, and the grant fee was a separate 
and distinct matter, and provided for in a separate and distinct 
section of the Statute. It was to remunerate the officers of the 
government for their personal labor in preparing the title, and is 
so stated in the Act itself. 

But it is not necessary to this case, to establish that Winter 
held such an estate in this fraction, as would subject it to sale 
under a Common Law fi. fa. It is enough, that under the 
contract, a right had vested in him to have the grant made out 
upon the payment of $4,50, the only condition prefixed to its 
delivery. And there was no time limited within which the appli- 
cation was to be made, but it was left entirely to the option and 
convenience of the purchaser. And to attempt, under these cir- 
cumstances, to deprive a citizen of his land for omitting to apply 
for a grant within ten months from the date of the Act, is a pro- 
cedure at war with the whole policy and practice of the State, 
from its organization down to the present period. 

But is it competent for a Court of Law to go behind the grant, 
~ and examine into the authority upon which it was issued? 

Whatever doubts may have arisen at one time in England on 
this question, and whatever conflict of opinion may have existed 
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in the cifferent State Courts respecting it, there can be none at 
this day, in this country. 

[16.] It is true that every presumption is in favor of a grant. 
That every pre-requisite has been performed, is an inference 
properly deducible from the fact, that it is the act of the highest 
officer of the State, and performed in the execution of a function 
prescribed by law, and requiring the exercise of judgment and 
discretion. It would, therefore, be extremely unreasonable, to 
void a grant in any Court for irregularities in the conduct of those 
who are appointed by the government, to supervise the progres- 
sive course of a title, from its commencement to its consummation 
in agrant. But there are some things so essential to the validi- 
ty of the contract, that the great principles of justice and of law 
would be violated, didthere not exist a tribunal to which an in- 
jured party might appeal, and in which the validity of the grant 
might be examined. Polk’s lessee vs. Wendell et al. 9 Cranch, 
87. 

[17.] In general, a Court of Equity appears to be a tribunal 
better adapted to this object, than a Court of Law. 

[18.] But there are cases where a grant is absolutely void, 
as where the State has no title to the thing granted; or where 
the officer had no authority to issue the grant. In such cases, 
the validity of the grant is necessarily examinable at law. Ibid. 

Says Chief Justice Kent, in Jackson vs. Lawton, (10 Johns. R. 
23,) “If the elder patent in the present case was issued by mis- 
take, or upon false suggestions, it is voidable only ; and unless 
letters patent are absolutely void on the face of them, or the is- 
suing of them was without authority, or was prohibited by Stat- 
ute, they can only be avoided in a regular course of pleading, 
in which, the precise irregularity or mistake, is directly put in 
issue.” 

And in Patterson vs. Winn, (11 Wheat. Rep. 380,) the Su- 
preme Court say: “ We may, therefore, assume as the settled 
doctrine of this Court, that if a patent is absolutely void upon its 
face, or the issuing thereof was without authority, or prohibited 
by Statute, or the State had no title, it may be impeached collat- 
erally in a Court of Law, in an action of ejectment. But in 
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general, other objections and defects complained of, must be 
put in issue in a regular course of proceeding to avoid the 
patent.” 

The practice which has always prevailed in the Courts of 
Georgia, so far as we have any information upon the subject, is 
in accordance with the rule here laid down. 

[19.] Now, the grant in this case, under which Jones, the 
plaintiff in ejectment, claims, purports upon its face to be issued 
by virtue of the Act of 1847, and the Executive order founded 
thereon. But if that Act is unconstitutional, then there is no 
authority for issuing this grant ; and of course the grant itself is 
void, and it is within the province of a Court of Law to pro- 
nounce upon its invalidity. If an Act, deriving its authority from a 
supposed law, should come before the Court, there could be no 
doubt, I presume, of the Court’s power to defeat the Act, if the 
law was found not to exist. And such precisely is the case 
where an Act is founded upon a law repugnant to the Constitu- 
tion. The antagonism being ascertained, it is not law ; it loses 
at once the vital efficacy of a law. 

Not only is this grant, therefore, void upon its face for want 
of authority, but it is also void because the State did not own 
the fraction at the time the grant issued, and consequently, could 
convey no title to it. 

[20.] It is unnecessary, perhaps, to express any opinion upon 
the facts admitted upon the record in this case, but which are 
dehors the grant. It appears that the agent of the State, Gen. 
James N. Bethune, was in Columbus up to day of sale, and at 
the sale, with instructions to suspend the sale of any fraction, 
where the owner or holder of the certificate, would come forward 
and furnish evidence that the purchase money had been paid, 
and pay the grant fee; that no notice was given to John G. 
Winter, the owner of the fraction, who resided in Columbus, or 
to the tenant in possession of the land; and that Mansfield 
Torrence, who was interested with Col. Jones in purchasing this 
. fraction, requested the officer to withhold the notice. 

In a bill filed on the Equity side of the Court, I am inclined 
to think that a Jury would feel themselves warranted upon this 
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testimony, in setting aside this grant by their decree, as having 
been fraudulently obtained. It was a fraud upon the State, in 
diminishing the public revenue, by preventing competition at the 
sale ; and it was afraud upon the party, by keeping him in igno- 
rance of his peril; whereas, by receiving the notice required by the 
law, it would have enabled him timely to have interposed to pro- 
tect his property, and save himself the expense and trouble of 
this litigation. 

Upon the whole, therefore, without pursuing this investigation 
any farther, and without deciding upon the other points of law 
made by the bill of exceptions, we are unanimously of the opin- 
ion, that upon the ground alone, that the grant to Seaborn Jones 
is void in law, the judgment of the Circuit Court must be re- 
versed. 

Few cases, if any, have been argued more forcibly and elo- 
quently by counsel on both sides, than this ; and I beg leave to 
tender my special acknowledgements to R. J. Moses, Esq. for 
the brief which he has furnished. It is simple, concise and 
nervous ; alike remarkable for the distinctness with which he 
presented his case, the perspicuity of its analogies, and the accu- 
racy with which his legal references were made to sustain it. 





No. 28.—Josrrn A. L. Les, plaintiffin error, vs. Moses H. Batp- 
win, defendant in error.* 


[1.] The answer of a defendant to a bill in Chancery, is evidence for him, so 
far only, as it is responsive to the call of the bill for discovery of facts 
alleged therein, or necessarily connected with the responsive matter, or 
explanatory of it. 

[2.] The general rule is, that where a party receives a note as collateral 
security fora debt, without any special agreement, the party receiving 
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*Norr.—For former decision inthis cause, see 7 Geo. Rep. 186. 
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such note must use ordinary care and diligence in collecting it; and if 
any loss should happen to the other party by reason of a want of such 
care and diligence, the law will compel him to make good the loss; but if 
there is any special agreement between the parties, then they will be 
bound by such special agreement, and not by the general rule. 


[3.] A new trial will not be granted, although the Court may have admitted 
tothe Jury illegal evidence, if such illegal evidence was immaterial, and 
its rejection could not have changed the result of the verdict. 


In Equity, in Muscogee Superior Court. Tried before Judge 
Iverson, May Term, 1851. 


Moses H. Baldwin brought suit against Joseph A. L. Lee, 
on a promissory note for $317. Lee filed a bill to enjoin this 
suit, alleging that he had deposited with Baldwin, as collater- 
al security, a note on John W. Lee, for $600; “‘ that at the time 
he gave said $600 note to said Baldwin, he took his receipt 
therefor, specifying the purpose for which it was delivered to him, 
which receipt he had lost or mislaid, which leaves him without 
proof of its contents, or of the contract under which said Bald- 
win held and received said note.” The bill alleged, that by the 
negligence of Baldwin in not suing and collecting the note, the 
same was barred by the Statute of Limitations, and lost to the 
complainant. The prayer was for discovery and relief. 

The answer of Baldwin stated, that at the time of the loan, 
complainant “left with defendant, the said note of $600, on 
his brother, John W. Lee, as collateral security, stating that the 
note was perfectly good, and that he did not wish this defendant 
to do anything with the said note, unfil he (complainant) return- 
ed home, but just to keep and hold it for his protection; and 
that he should return in a month or two, which, however, turned 
out not to be true, so far as his return was concerned, as the said 
complainant did not return, nor did this defendant find out where 
he was or what had become of him, until about twelve months 
afterwards, and then learned that he had returned to, and was 
living in Columbus, and did not return to Macon, the place of 
his former residence, as was expected.” 

The answer alleged, that suit was brought against John W 
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Lee on the note, and was successfully defended by him, several 
pleas being filed, among others, the Statute of Limitations. The 
answer denied all negligence, and any notice by complainant to 
sue the note on John W. Lee, until long after defendant had, of 
his own accord, brought the suit. 

On the trial, it was proved by John W. Lee, that he was sol- 
vent and able to pay the note for $600. 

Counsel for complainant requested the Court to charge the 
Jury, that the portion of defendant’s answer above transcribed, 
commencing at the word “stating” and ending at the word 
“expected,” was not responsive to the bill, nor evidence for the 
defendant. ‘The Court declined so to charge, but on the contra- 
ry, charged that the same was responsive to the bill. 

This is the first error assigned. 

Complainant’s counsel farther requested the Court to charge, 
1st, “ That if the contract was, that defendant was not to push the 
collection of the collateral security until complainant returned 
home, and complainant actually returned a year or two be- 
fore the note was barred by the Statute of Limitations, the de- 
fendant was bound then to sue without any previous request by 
complainant, and his failure to do so made him liable for the 
loss accruing through his negligence.” 

2d. “ That if the contract was, that defendant was not to push 
the collection of the collateral security until complainant return- 
ed home, provided he returned in a month or two, and com- 
plainant did not return in a month or two, after which time, de- 
fendant took steps to sue, but through his own negligence, or 
that of his attorney, suit was not commenced until the suit was 
barred by the Statute of Limitations, that defendant thus made 
the note his own, and must account therefor to the complainant. 

3d. That if by the contract defendant had the right to sue at 
his option, upon the collateral security, without further leave from 
complainant, and neglected so to do until the suit was barred, 
and the defendant then brought suit and was defeated, he thus 
made the note his own, and was bound to account therefor to 
the complainant.” 
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The Court declined so to charge, and error is assigned there- 
on. 

The Court charged the Jury, among other things, “ That al- 
though in the common case of a party receiving a note as collat- 
eral security for a debt, without any special agreement, the par- 
ty receiving the note should use ordinary care and diligence in 
collecting it, and if any loss should happen to the other party by 
reason of a want of such care and diligence, the law would 
compel him to make good the loss. But.if the collateral secu- 
rity was received upon terms and qualifications expressed by the 
parties at the time, andif aloss is sustained in consequence of 
the act or omission of the creditor taking the security, then the 
question whether the loss should be made good to the other 
party, would depend upon the nature and character of the terms 
so expressed as aforesaid ; and that if the Jury believed that at 
the time of the delivery of the said ($600) note, it was stipulated 
between the parties that defendant should not do anything with 
said note, until said complainant returned home, but just keep 
it and hold it for his protection, until said complainant should call 
on him and require him to do something with the note, and the 
defendant did not, in fact, return and call on him to do anything 
with it, then the defendant was not to be made to repair any loss 
which might have accrued to said plaintiff, by reason of a failure 
on the part of defendant to do anything with said note.” 

Upon all of this charge, the complainant’s counsel assigned 


error. 
H. Hour and Bente, for plaintiff in error. 
Tuomas and Downie, for defendant. 
By the Court—Wanner, J. delivering the opinion. 
[1.] The first ground of error assigned to the judgment of 
the Court below is, in ruling that the answer of the defendant was 


responsive to the allegations in complainant’s bill, in respect to 
the contract and the terms thereof, under which, the note of John 
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W. Lee was placed in the hands of the defendant by the com- 
plainant, as collateral security. ‘The complainant alleges in his 
bill, “that at the time he gave said six hundred dollar note to 
the defendant, he took his receipt therefor, specifying the pur- 
pose for which it was delivered to him, which receipt he has lost 
or mislaid, which leaves him without proof of its contents, or of the 
contract under which said defendant held and received said 
note.” The complainant further alleges in his bill, “that he 
cannot make the requisite proof of the delivery of said note for 
six hundred dollars, without resorting to the conscience of said 
defendant.” This bill then, was filed by the complainant to 
compel a discovery from the defendant of the contract under 
which the six hundred dollar note, made by John W. Lee, was 
placed in the hands of the defendant, as collateral security, for 
the payment of the note of three hundred and seventeen dollars, 
due him by the complainant. 

The rule applicable to such cases, was stated by this Court 
in Eastman vs. McAlpin, 1 Kelly, 170. In that case it was 
held, that the answer of the defendant is evidence for him so far 
as it is responsive to the call of the bill for discovery, or connect- 
ed necessarily with the responsive matter, or explanatory of it. 
Let us now test the defendant’s answer by that rule, who is 
called on to discover the contract under which the note was re- 
‘ceived, and the purpose for which it was received. Inasmuch as 
the receipt taken at the time, therefore, is lost, the defendant 
answering says, that he (complainant) “ left with this defendant 
the said note of six hundred dollars, on his brother John W. 
Lee, as collateral security, stating that the note was perfectly 
good, and that he did not wish this defendant to do anything 
with the said note of six hundred dollars, until he returned 
home, but just to keep and to hold it for his protection, and 
that he should return in a month or two.” 

This part of the defendant’s answer is most clearly responsive 
to the charge in complainant’s bill, in relation to the reception of 
the six hundred dollar note, and states the contract under which 
it was received, and is, therefore, evidence for the defendant, as 
to the terms upon which the note was received by him from the 
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complainant. The defendant further answered, in addition to 
the fact that the complainant stated he should return in a month 
or two, “ which, however, turned out not to be true, so far as 
his return was concerned, as the said complainant did not re- 
turn, nor did this defendant find out where he was, or what had 
become of him, until about twelve months afterwards, and then 
learned that he had returned to, and was living in Columbus, and 
did not return to Macon, the place of his former residence, as 
was expected.” The Court below held, that this latter part of 
the defendant’s answer was responsive, and also evidence for 
the defendant, and so instructed the Jury. 

This latter part of defendant’s answer in regard to the return 
of the complainant, and in regard to his knowledge of his resi- 
dence, was not, in our judgment, evidence for the defendant, be- 
cause, not responsive to any allegation made in the bill. There 
is no allegation as to the return of the complainant, or as to his 
place of residence, when he did return. 

[2.] The next ground of error assigned is, as to the refusal 
of the Court to charge the Jury as requested by counsel for 
complainant, and to the charge as given by the Court to the 
Jury, as the same appears in the record before us. We are of 
the opinion the Court below did not err in refusing to charge as 
requested, and that the charge as given by the Court to the Ju- 
ry, stated the law correctly, as applicable to the facts of the case 
then before it. 

The Court stated the general rule to be, that where a party 
received a note as collateral security for a debt, without any spe- 
cial agreement, the party receiving the note should use ordinary 
care and diligence in collecting it, and if any loss should hap- 
pen to the other party by reason of awant of such care and 
diligence, the law would compel him to make good the loss. 
Lawrence vs. McCalmont et al. 2 Howard's U. S. Rep. 427. The 
Court then submitted the question to the Jury, as to whether 
there was a special agreement made between the parties in this 
case, which would take it out of the general rule, and what was 
the term of that special agreement, and held that the parties 
must be bound by that agreement. 
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[3.] Shall this case be sent back for the error in the Court 
admitting the defendant’s answer to be evidence in relation to 
the defendant’s return and residence? Most clearly not, for 
the reason that the whole case turned upon the contract under 
which the six hundred dollar note was received by the defendant 
from the complainant, and what were the ferms of that contract. 
The answer of the defendant was responsive as to the contract, 
and is the only evidence contained in the record to that point. 
Whether the complainant returned within a month or two, or 
whether the defendant knew where he was, either at Columbus 
or Macon, did not, and could not, alter the special agreement 
made between the parties as to the terms on which the defend- 
ant received the note from the complainant. There being no 
contradictory evidence as to what the defendant in his answer, 
stated the special agreement between the parties to have been, 
and the admission of the illegal evidence being wholly immaterial 
as it regards that the main point in the case, the verdict of the 
Jury ought not to be disturbed by granting a new trial. Brook 
vs. Young, 4 Alla. R. 584. McClesky vs. Ledbetter, 1 Kelly, 556. 
Stubbs vs. Central Bank, 7 Geo. Rep. 261. 

Let the judgment of the Court below be affirmed. 





No. 29.—Josuvua R. Buttock, plaintiff in error, vs. Joun G. 
Winter, defendant in errror. 


[1.] When a party liable over as transferrer to the transferree of a promi- 
sory note, is notified of a plea of failure of consideration filed by the ma 
ker, in a suit brought by the transferree thereon, he, the transferrer, is a 
privy in law to the judgment rendered against the plaintiff on such plea, 
and is concluded thereby, and if afterwards the transferrer is proceeding 
at Law to enforce security against the transferree, taken in payment for 
the note, Equity will relieve the transferree to the extent of such failure of 
consideration, by injunction and decree. 
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In Equity, in Muscogee Superior Court. Decision by Judg2 
Iverson, May Term, 1851. 


The question in this case arose upon a motion to dissolve the 
injunction upon the coming in of the answer. 

The Bill filed by Winter, charged that in 1837, Bullock, then 
and now a citizen of North Carolina, sold to Morrison & Har- 
rison, of the County of Richmond, State of Georgia, two race 
horses, Kite and Southerner, for the sum of $2900 and war- 
ranted them to be sound; that Morrison & Harrison gave their 
note, due Ist of Oct. 1837, for the purchase money; that at 
the time of the sale, Southerner, one of the horses, was unsound 
and worthless—a fact known to Bullock; that in 1839 Winter 
discounted the said note for Bullock, giving him therefor, in 
part payment, a draft on Stark & Pearce, of Fayetteville, North 
Carolina, at three months, for $1400; that suit was brought 
on said note, against Harrison & Morrison, to which a plea was 
filed of partial failure of consideraticn—which plea was finally 
sustained, and a verdict obtained only for one half of said note ; 
that Bullock was notified of the plea, and promised to aid in re- 
sisting the same, by procuring certain testimony, which he failed 
to do; that Bullock had commenced suit on the draft. The bill 
prayed an injunction. It was alleged that Winter had no knowl- 
edge of the warranty of the horses, when he purchased the notes. 

The answer admitted that Bullock sold the two race horses, 
Kite and Southerner, in 1837, to Morrison & Harrison, for the 
sum of $2950; fifty in cash, and a note for $290; Kite valued 
at $1975, and Southerner at $975 ; that there was given a gen- 
eral warranty of soundness; that Southerner was perfectly 
sound, except an injury in one of his fore feet, received a few 
days before, in a race at Charleston, well known to the purcha- 
sers at the time of the sale, and admitted by them to be trifling 
and of no consequence ; that this injury was not intended to be 
covered by the warranty, that he afterwards was run in several 
races, and won some of them. The answer admitted the transac- 
tion as to the discount of the note, &c. by Winter, to be as sta- 
ted, and that Winter knew nothing of the warranty; that the 


| 
| 
| 


ee 








216 SUPREME COURT OF GEORGIA. 





Bullock vs. Winter. 





facts stated as to the suit by Winter against Morrison & Harri- 
son were correctly stated; that defendant was notified of the suit 
and the defence, and that a commission to examine one Harri- 
son was sent to him by mail, which he did not have executed, 
because “he was unwilling to take upon himself the trouble of 
attending to the business.” But defendant notified Winter that 
the defence was untrue, and that Harrison would prove it, and 
defendant denied that he ever undertoo’ or promised to under- 
take the management or control of the suit. 

The Court refused to dissolve the injunction, and this decis- 
ion is assigned as error. 


H. Hott, for plaintiff in error. 
Benning, for defendant. 
By the Court—Niszet, J. delivering the opinion. 


[1.] This cause has been before this Court once before, upon 
a demurrer to the bill. Two facts were settled upon that writ of 
error, which are now to be noted. One was, that Bullock’s hav- 
ing warranted the horses to be sound, was not known to Winter 
when he purchased the note upon Morrison & Harrison. The 
other was, that Bullock being cognizant of the unsoundness of 
one of the horses, did not, when he sold the note to Winter, 
communicate that fact to him. Upon the concession made by 
the demurrer, that these facts were true, this Court ruled that 
Bullock was liable over to Winter for any loss which he might 
sustain by reason of a failure of consideration, pleaded to their 
note by Morrison & Harrison, and that Equity would relieve him 
against the draft, which he gave in part payment for their note, 
to the extent of such failure. (6. Geo. R. 320.) We now 
meet the case after the answer has come in. The facts upon 
which the decision of this Court was based, upon the former 
hearing, are substantially admitted by the answer. The defen- 
dant does not deny that he warranted the horses to be sound, 
but admits that he did warrant them—he admits that he knew 
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of an injury to one of the horses, and he does not deny that Win- 
ter traded for the Morrison & Harrison note, without knowledge 
of the warranty, and of the unsoundness. The judgment of 
this Court, therefore, upon the demurrer, that according to the 
facts of the case, Bullock, the transferrer, is liable over to Winter, 
the transferree, for loss sustained by a failure of consideration, 
pleaded to the Morrison & Harrison note, stands. We start in 
this inquiry with that point granted. 

The answer, however, whilst it admits an injury to one of 
the horses (Southerner,) states that it was a trifling injury, in 
one of his forefeet, received a few days before, in a race at 
Charleston, well known to the purchasers at the time of the sale, 
and admitted by them to be trifling and of no consequence, and 
that the horse afterwards ran several races, and won some of 
them. Upon these statements it assumes that this injury was 
patent, and was not intended to be, and is not in fact covered by 
the warranty. Upon this ground thus taken in the answer, it is 
claimed that Bullock was not liable over to Winter, upon the 
transfer of the Morrison & Harrison note, fora failure of consid- 
eration; that Winter has no equity, and that the injunction ought 
to be dissolved. Whether according to the statements made in the 
answer, the injury to the horse Southerner, be a patent defect, 
which by the rules of law, applicable to this subject matter, 
is not covered by a general warranty, we have no occasion now 
todecide. The plaintiff in error, Bullock, admits in his answer, 
that he was notified that Morrison & Harrison had pleaded a par- 
tial failure of consideration to their note, in a suit brought against 
them by Winter, and that he aided to some extent, in resisting 
it. Then he did or he did not make this question. If he did, 
there was a judgment of the Court against him (for the defence 
prevailed) and it is res judicata; if he did not, being notified, it 
was his duty to make it, and cannot now profit by his laches. 
He has had his day in Court—he has been heard, or he might 
have been heard. The question as to failure of consideration, 
as to the character and extent of his warranty, is not now open. 
Winter is concluded by the judgment against him on the plea, 
and Bullock, being notified, is a privy in law with him, and is 
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also concluded. He is estopped from denying, on any ground, 
that there was a failure of consideration, because the judgment 
of a Court of competent jurisdiction, to which he was a privy in 
law, has found that there was a failure of consideration to the 
amount of one half the purchase money. 

By the judgment of the law, Winter has no right to collect 
one half of the note which he bought of Bullock. Bullock, by 
notice, being privy to that judgment, and now in the act of enfor- 
cing the draft upon Winter, which he received from him, in part 
payment for the note, Winter is entitled, in our judgment, to re- 
lief ina Court of Equity, against its enforcement. We consider 
the law as to the estoppel of Bullock, under these circumstances, 
to be well settled. A question has been made in the books 
whether he would not be concluded without notice. We do not 
hold that he would be, but being warned to appear and defend, 
we hold that he has had his day in Court, and is concluded. 
See this doctrine discussed in Brown vs. Chaney, 1 Kelly, 412, 
and the numerous authorities there cited. 

Let the judgment be affirmed. 





No. 30.—Doe ex. dem. Epwarp M. Penpererast and others, 
vs. Georce W. Guitar and Ricnarp Pratuer, defendants. 


[1.] Possession of land under color of paper title, is not, indispensably, ne- 
cessary to protect the tenant, under the Statute of Limitations. 

[2] A defendant in ejectment may protect his possession under the Statute 
of Limitations, under a parol contract, especially if the purchase 
money has been paid, and possession given. 

[8.] Itis no error in the Court to refuse to charge as asked, provided the in- 
sructions called for are not authorized by the evidence exhibited on the 
trial, and are applicable to a different state of facts. 

[4.] The saving clause in the Act of Limitations, in behalf of infants, may 
preserve the right of one of several co-heirs, who is within the proviso, 
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although the other co-heirs, who are under no disability, will be bound 
Therefore, in ejectment by two co-heirs, upon a joint demise, one of whom 
is free from disability, but the other, under infancy, judgment may be ren- 
dered against the plaintiff, upon the title of the one under no disability, 
and in his favor, upon the title of the infant. 


Ejectment, in Harris Superior Court. Tried before Judge 
Iverson, March Term, 1851. 


This was an action of ejectment, brought by Edward 
W. Pendergrast and Joseph Reilly and Julia Ann Reilly, for- 
merly Julia Ann Pendergrast, as the heirs general of Patrick 
Pendergrast, deceased, for lot of land, No. 132, in the 18th dis- 
trict, of originally Muscogee. ‘The land was granted to Patrick 
Pendergrast, in the year 1827. Patrick Pendergrast died in 
Ireland, in 1830. ‘The defendants relied upon the Statute of 
Limitations. The plaintiffs insisted that suit was brought with- 
in seven years after their arrival of age. It is unnecessary to 
repeat here all the evidence introduced, touching the age of the 
plaintiffs. 

The plaintiffs offered in evidence the depositions of Moses 
Jones, moving at the same time to withhold from the Jury the 
following clauses: “Richard Prather purchased it (the land) of 
a Mr. Alford, in the fall of the year, 1828, witness thought in 
November, having given his notes for $1150.” The Court 
overruled the motion, and this is the first error assigned. 

The plaintiffs offered in evidence the following certificate : 

“T hereby certify that Edward Pendergrast, born of Patrick 
Pendergrast and Mary his wife, (formerly Fleming,) was baptised 
by the Rev. P. Bulger, according to the rites of Holy Roman 
Catholic Church, and that said Edward Pendergrast was born 
19th August, 1821. 

(Signed) Joun Power, Vic. Gen’l and Rec. of St. Pet. Ch. 

A true extract from the Church Register, New York, Janua- 
ry 23, 1844. (Signed) Cuartes E. Benson, Ci’k. St. Pt. 

To which certificate was attached the following affidavit, ta- 
ken before John Bissell, commissioner for the State of Georgia, 
in New York City. George C. Collins sworn, says that he saw 
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the Reverend John Power, Vicar General and Rector of St. Pe- 
ters’ Church in said City, sign the above certificate, after care- 
fully examining the same, and comparing it with the record 
book of said Church, and that he also saw Charles E. Benson, 
Clerk of said Church, sign the last of said certificates, after like 
examination, and thatdeponent also carefully compared the 
certificate so given by said John Power, with the original ‘entry 
in said record book or church register, and finds the same cor- 
rect and true. 

Defendants. objected to the certificate and affidavit going in 
evidence. ‘The objection was sustained, and this decision is as- 
signed as error. , 

The defendants introduced no paper title, but relied upon 
possession, under claim of title; one of the witnesses for plaintiff 
having stated that Prather took possession in November, 1838, 
and had indirectly had possession of said lot, until 25th Dec. 
1848, when Gullatt took possession; that when Prather 
took possession, there was a small piece of land cleared; that 
he cleared some four or five acres more, and cultivated it in the 
year 1839, and continued annually to clear until 1845, up to 
which time he had cleared about 50 acres; that Prather held 
possession individually in his own right, during each year, from 
1839, to 25th Dec. 1848, when Gullatt took possession ; that 
there was fifty acres cleared, and that it had usually been rented 
from 1845, for about a bale of cotton, weighing 500 lbs. 

The plaintiffs asked the Court to charge, 

1st. That the title of Prather, if a trespasser, in order to bar 
the nights of plaintiff, must have continued seven years in himself, 
from the time that the plaintiffs arrived at age, and must have 
so continued atthe commencement of the plaintiff’s suit. 

2d. That the several possessions of Prather, Gullatt and Burdett, 
cannot be united together, if they were trespassers, so as to cre- 
ate title by possession; and even if Prather had possession for 
seven years, and had given up said possession to either of the 
others, such possession cannot be relied on, to sustain the Stat- 
ute of Limitations. 

3. That the infancy of both plaintiffs must have been removed 
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before the Statute of Limitations commenced to run against eith- 
er, in favor of the trespasser. 

4, That if E. M. Pendergrast was an infant in 1838, when 
Prather, a trespasser, went into possession, and continued so un- 
til 1841 or 1842, his right was not barred until 7 years’ actual 
possession in one tenant after arrival at full age, and that tenant 
also the defendant sued. 

5. That the Statute must be so construed and administered 
as to extend advantages to infants. 

The Court declined so to charge, but instructed the Jury, 
‘¢That if Prather purchased the land, and held actual possession 
of it for '7 years next before the commencement of the suit, or if 
he held it for a while, and then sold it to another, who took 
possession and held it for the rest of the time, the length of these 
possessions, (being continuous) when added together, made sev- 
en years; that the defendants had a good title under the Statute, 
unless as far as Edward Pendergrast was concerned, it appeared 
that he came of age within the said 7 years; and so far 
as Reilly and wife were concerned, that Mrs. Reilly arrived at 
age within that time, or being under that age, had married 
Reilly within that period; in which events the plaintiffs were 
not barred by the Statute, nor the defendants protected.” 


Error is now assigned upon tbe refusal of the Court to charge 
and upon the charge as given. 


H. Hott, for plaintiffs in error. 
H. L. Bennine, for defendants. 
By the Court—Lumrxin J., delivering the opinion. 


[1.] The first question presented for our consideration is, wheth- 
er the Court erred in admitting the testimony of Moses Jones? 

This witness testified, among other things, that he knew the 
land in dispute, lot No. 132, in the 18th district, of originally 
Muscogee, now Harris County, and that Richard Prather, the 
tenant in possession, purchased it of a Mr. Alford, in the fall of 
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the year 1838, he thought i in the snetith of Novensber of that 
year, and took possession thereof, having given his note in pay- 
ment, for $1150. 

It is asserted that it was not competent for the defendant to 
protect his possession, under the plea of the Statute of Limita- 
tions, by proof of a parol purchase. 

It does not appear from the evidence, that the contract between 
Prather and Alford was ever reduced to writing. 

In English vs. Register and others, 7 Geo. Rep. 387, this Court 
held, my brother Warner delivering the opinion, “that possession 
under color of paper title, was not indispensably necessary to 
protect a party in the possession of land under the Statute of 
Limitations. That a party may acquire a title under the Statute, 
as against the true owner, by possession, accompanied by such 
acts of ownership and dominion over the premises, as in law, would 
amount to a disuser and ouster of such true owner, to the extent 
of such possession.” 

And again, “when the possession of a tract of land in this 
State is usurped by one having no paper title, and such posses- 
sor exercises dominion over it by visible and notorious acts of 
ownership, cultivating and improving it, as owners usually do, 
such visible and notorious acts of ownership will in law amount 
to a disuser and ouster of the possession of the true owner; and 
if continued for seven years, will bar the right of action of the 
true owner.” (Jbid.) 

[2.] This Court is not therefore, only fully and unanimously 
committed to the doctrine that a paper title is not indispensably ne- 
cessary to protect a party im this State in the possession of land, un- 
der the plea of the Statute of Limitations, and that a parol con- 
tract of purchase may be set up by the tenant to defend his pos- 
session; but that even a usurpation of the possession, provided 
the occupancy be accompanied by visible and notorious acts of 
ownership, is sufficient for that purpose. Beyond this, I am not 
aware that any member of this Court has gone. But I will go 
further: Prather having bought the land and paid for it, and gone 
into possession, his contract would be valid under the Statute of 
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Frauds, and a specific performance would be decreed. 2 Sto- 
ry’s Eq. Jur. §761, and the authorities cited in the note. 

The plaintiffs asked the Court te charge the Jury: 

1st. That the title of Prather, if a trespasser, in order to bar 
the right of the plaintiffs, must have continued seven years in 
himself from the time that the plaintiffs arrived at age, and must 
still have so continued at the commencement of the plaintiff’s 
suit. 

2nd. That the several possessions of Prather, Gullatt and 
Burdett, if the Jury believed from the evidence, that they seve- 
rally had such possessions, cannot be counted together, of they 
were trespassers, SO as to create a possessory title by the lapse of 
seven years, in either of them, and that even if Prather had con- 
tinued seven years in possession, and had given up said posses- 
sion to either of the others, as tenants or otherwise, such posses- 
sion cannot be relied on to sustain the Statute of Limitations. 

[3.] I consider that the instructions asked were improper, and 
therefore rightfully refused: because the evidence exhibited did 
not warrant such a charge. They are predicated upon the 
assumption that Prather and those claiming under him, were 
trespassers ; whereas, there is not only no testimony to warrant 
such an idea, but the proofshows that they held by contract. Moses 
Jones, after stating the purchase from Alford by Prather, further 
swears that he continued in possession “individually in his own 
right, from 1839, to 1848, making annual clearings; and that _ 
on the 25th of December, 1848, he was succeeded by Gullatt, 
who took possession under purchase; that Gullatt became dis- 
satisfied with his trade and cancelled it, continuing thereon as 
the tenant of Prather, in the occupancy of the premises during 
the year 1849. 

The instructions called for, applied to a different state of facts 
from these. Besides, they were inapplicable, in another view of 
the testimony. 

Suit was commenced for this land by the present plaintiffs, on 
the 6th of August, 1846, against one Burdett; and Prather was 
made a co-defendant. At September Term, 1848, there was a 
judgment of non-suit in the case; and within six months after- 
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wards, the present action was instituted. But Prather having 
himself been in possession from 1838 to 1846, eight years, the 
question of coupling together the possession of different trespas- 
sers, does not and cannot arise. 

3rd. The rejection by the Court, of the certificate of birth and 
baptism, is assigned as error in the pleadings ; it seems howev- 
er, to have been waived onthe argument. We shall only repeat 
then, what is said in the brief of counsel for the defendant in 
error, on this point, “that we know of no law of the State of 
New York, which authorizes officials of the “Holy Catholic 
Church,” to register births and baptisms, and which makes such 
registry evidence of the fact.” None such has been produced, 
and there is no such Statute in this State. 

[4.] Another ground taken in the argument, by counsel for 
the plaintiff in error, is the refusal by the Court to charge the 
Jury that the infancy of both of the plaintiffs must have been 
removed before the Statute of Limitations commenced to run 
against either. In Jordan vs. Thornton and others, 7 Geo. Rep. 
517, this Court held, that if one of two be barred, and the other 
within the exception to the Statute, his exemption will not re- 
lieve against the operation of the Statute, as to the one barred. 
It is true, that this was an action of trover, to recover slaves, but 
real and personal estate are put upon the same footing. 

Each individual lessor might have brought an ejectment to 
recover his own share, without the necessity of joining the other; 
for as tenants in common, they hold several titles, or rather by 
one title and several rights. Even in the case of coparceners 
who constitute but-one heir, one may on her own demise, reco- 
ver her own share, and so of the sole demise of a joint tenant 
to the plaintiff in ejectment, for that severs the joint tenancy and 
entitles to a recovery for the lessor’s proportion. (Doe Ex. 
demise of Bowyer vs. Judge, 11 East. 287.) 

Where many have a joint right of entry, and one enters, his 
entry enures to the joint benefit of all; if there is a joint title, 
and some have lost their right of entry, he who enters, does it 
for the benefit of those whose entry is congeable. It follows, 
that if all have lost the right of entry but the one who enters, he 
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enters solely for his own benefit, and becomes tenant in com- 
moa wiih those who have acquired an estate in the land, by 
possession or otherwise. 

The Circuit Court was right, therefore, in refusing to give the 
charge, as asked. 

The last position assumed by counsel for plaintiff in error, is 
equally untenable, namely, that the Court declined to construe 
and administer the Statute of Limitations favorably to infants. 

Our learned brother gave them the benefit of seven years lim- 
itations, both on the score of infancy and coverture, after the dis- 
ability was removed. For he charged the Jury in totidem ver- 
bis, ‘‘that if either Edward M. Pendergrast or his sister came of 
age, within seven years next preceding the commencement of the 
aciion; or that if Julia Ann Pendergrast, being under age, had 
intermarried with Philip Reilly within that time, that then, the 
Statute of Limitations could not affect the one so coming of age 
or intermarrying as aforesaid.” 

Whereas by the Acts of 1767 and 1817, these parties were 
entitled to three years only after the disabilities of infancy and 
coverture were respectively removed. Instead of excepting to 
the charge as prejudicial to the plaintiffs, the complaint should 
have been to the verdict of the Jury, as being contrary to the 
charge of the Court. 

We are of the opinion that this case has been properly deci- 
ded, and that the judgment be affirmed. 

Per Curiam.—Judgment affirmed. 


VoL x 29 
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No. 31.—Gerorce W. Green, plaintiff in error, vs. Epwarp 
Carey, assignee, &c. defendant in error. 


[1.] Where C. had been appointed an assignee of a bank, for the purpose of 
collecting the assets for the benefit of the creditors thereof, and after the 
expiration of nearly six years from the time of his appointment, a bill was 
filed against him for discovery and account of his actings and doings, 
in regard to the trust property; and the defendant filed a plea in bar, 
alleging that the affairs of the bank were greatly embarrassed by various 
law suits, and very much complicated, and that he had expended more 
money than he had collected, &éc: Held, on demurrer to his plea, that it 
was no legal or equitable bar to the complainant’s right toa discovery and 
account from the defendant, of his actings and doings in regard to the trust 
property in his hands. 


In Equity, in Muscogee Superior Court. Decision by Judge 
Iverson, May Term, 1851. 


George W. Green, a creditor of the Bank of Columbus, filed 
a bill against Edward Carey, the assignee of the bank, alleging that 
the complainant is a judgment creditor, founded upon the bills 
of the bank ; that Carey, as assignee, received, in 1843, assets 
to the amount of $630,000, and should have collected at least 
$500,000. The prayer was for an account and payment. 

Carey filed two pleas to this bill. First, that by advice of 
counsel, and in accordance with the decisions of this Court, de- 
fendant received from the debtors of the Bank of Columbus, the 
bills of the Bank of Columbus, and consequently did not collect, 
and has not collected in current funds, more than$12,000. ‘The 
exact amount be cannot state, from the destruction of his books 
by fire. That the expenses of the trust are very heavy, on ac- 
count of the many large law suits now pending in favor of and 
against the assignee ; that their expenses have not been less than 
$20,000, being $8,000 more than he has received. 

Second, that there are pending several large and heavy law 
suits, for and against the assignee, the result of which is ex- 
ceedingly doubtful, and if adverse to the assignee, will require a 
large amount to pay costs, fees, &c. (the plea here specified the 
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various suits ;) that it is impossible for defendant to account 
at this time; that the delay has been from no laches of de- 
fendant, but from the difficulty of getting parties to trial; that 
defendant has been vigilant and energetic in executing his 
trust, &c. 

Complainant demurred to these pleas as insufficient. The 
Court overruled the demurrer, and this decision is assigned as 
error. 


Jas. Jounson, for plaintiff in error. 


W. Doveuerty, for defendant. 


By the Court—Wanner, J. delivering the opinion. 


[1.] This is a bill filed by the complainant, who is the credit- 
or of the Bank of Columbus, and one of the cestui que trusts 
under the deed, appointing the defendant, the trustee, of the as- 
sets of the bank. 

The defendant, as it appears from the bill and exhibits, has 
had the assets of the bank in his hands nearly six years before 
the commencement of the complainant’s suit for the discovery 
of his actings and doings in relation thereto. Has the com- 
plainant, as one of the cestui que trusts, a right to the discovery 
which he seeks from the defendant? Mr. Story states the rule 
to be, that it is the duty of the trustee to prevent any waste or 
delay, or injury to the trust property; to keep regular accounts ; 
to afford accurate information to the cestuique trust, of the dispo- 
sition of the trust property, and if he has not all the proper in- 
formation, to seek for it, and if practicable, to obtain it. Finally, 
he is to act in relation to the trust property with reasonable dili- 
gence, for if he should betray supine indifference or gross neg- 
ligence, in regard to the interests of the cestui que trust, he will 
be held responsible. 2 Story’s Equity, 516, §1275. There is 
no limitation of time, as to the right of the complainant to insti- 
tute a suit agaimst the defendant to account, as in the case of 
executors and administrators, and if there was, we should 
think that six years was at least a reasonable time to enable him 
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to give an exact statement of the condition of the estate in his 


hands. 
But he defends himself from making any such disclosure, 





\ by what his counsel insist is a plea in bar, the amount of which 


is, that owing to the great number of suits pending in regard 
to the fund, and the complicated state of the assets, and the con- 
dition thereof, he is protected in Law from making any discove- 
ry whatever, as to his six years’ stewardship. 

The defendant does not deny being trustee as charged; does 
not deny having the assets in his hands, but says he has not 
collected in current funds more than $12,000, and that his 
expenses have not been less than $20,000, $8,000 more 
than he has collected. Mr. Maddock states the rule correctly, 
when he says, ‘ The defence proper for a plea must be such 
as reduces the cause to a particular point, which will bar the 
plaintiff’s demand, and then it is of use, because by having the 
judgment of the Court upon that point, the parties are saved the 
expense of an examination.” 2 Maddock’s Ch. Practice, 299. 
A plea does not deny the equity, but brings forward a fact, or 
series of circumstances, forming, in their combined result, 
some one fact, which displaces the equity. A plea good as 
to the relief prayed by the bill, is also good as to the discove- 
ry: Ibid. é 

No part of the defendant’s pretended plea, denies the complain- 
ants right to the relief which he seeks, but denies that he is 
seeking it at the proper time. Six years is too soon to call me 
to an account for my actings and doings, says the defendant, in 
regard to this very complicated estate. All we have to say is, 
that in our judgment, the complainant has both the legal and 
equitable right to have an account of his actings and doings, in 
regard to the trust property, during the time he has had it in 
his possession, and when he gives such an account, if it shall 
appear, that the estate is in such a condition that no decree can 
be made with safety to the rights of defendants, and the other 


cestui que trusts, why then, the Court will mage such an order, 
and give such a direction to the case, as will protect the rights 


of all the parties in interest, but the trustee himself will not be 
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permitted a be the exclusive judge of thet matter: ‘Let him 
make a full and fair showing of his actings ard doings in regard 
to the trust funds placed in his hands, under the deed of assign- 
meni, ard the exact condition of the same, and then the Gourt 
will be enabled to judge whether the fund hes been p:ope'ly man- 
aged for the benefit of the cestwi que trusts, and whether they are 
entitled to a decree agairst the defendant, for the payment of 
any portion of the funds in his hands, or which be ovght io have 
there, by the exercise of due and proper diligence. ‘The de- 
fendant’s pretended plea will not protect him from accounting. 
He must make a full and fair disclosure of his actings ard do- 
ings, according to the rules and proceedings in Courts of Equity 
applicable to such cases. 
Let the judgment of the Court below be reversed. 





No. 32.—Georce Fietp and others, plaintiffs in error, vs. Sea- 
BORN Jones and Joun Scutey, defendants. 


[1.] The Southern Life Insurance and Trust Company, having claims upon 
different persons, took certain lots in the City of Columbus in payment, and 
the titles therefor were made to one Field, he paying vo consideration: 
Held, that the property is subject to levy and sale by executions against 
the company, and that the plaintiffs in execution cannot go into Equity to 
subject the same, they having an adequate remedy at Law. 

[2.] Plaintiffs inexecution cannot go into Equity to subject debts due to the 
defendant in execution, until they have tried the remedy by garnishment, 
and found that inadequate. 


In Equity, in Muscogee Superior Court. Decision by Judge 
Iverson, May Term, 1851. 


Seaborn Jones and John Schley filed a bill in Mane Su- 
perior Court, charging as follows : 





ate 
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That the Southern Life Insurance and ‘Trust Company of 
the State (then Tecritory) of Florida, at the April Term, 1843, 
of the Superior Court of said County, foreclosed a mortgage on 
the interest of Lucia A. Bowdre on two lots of land in the City 
of Columbus, Nos. 55 and 56, being one-half thereof, which 
lots were afterwards sold under the morigage fi. fa. and purchas- 
ed by the said Life Insurance and Trust Company; that by an 
order of the said Court, the purchase money was crediied on 
the ji. fa. and titles directed to be made to the said company ; 
that George Field, who had been the casbier or secretary of the 
said company, and was then acting as president of the same, in 
the year 1843, procured the Sheriff to execute titles to him in- 
dividually, without any consideration being paid by him; thata 
large number of negroes were also included in the said mort- 
gage, and in consideration of the company agreeing to release 
their claim on the wegroes, William P. McKeen executed titles 
to lot No. 93, to George Field individually, he paying nothing 
therefor out of his own funds; that the Life Insurance and Trust 
Company held claims against the Farmers’ Bank of Chattahoo- 
chee or James S. Calhoun, the president thereof; that in pay- 
ment of these claims, Calhoun agreed to convey to said company 
one-half of the said lots, Nos. 55 and 56; that the titles to the 
same were made to said George Field individually, without any 
consideration being paid by him, and on no other consideration 
than the one above stated ; that Moody and ‘Terry being indebted 
to the said Life Insurance and Trust Company for a large amount, 
agreed, in consideration of being released from their said indebt- 
edness, to convey the south part of lot No. 48, in said city, to 
the said company; that the titles to said lot were made to the 
said George Field individually, without any consideration being 
paid by him out of his own funds. The bill-showed that com- 
plainants were judgment creditors of the Southern Life Insu- 
rance and Trust Company, to a considerable amount; that they 
had caused their executions to be levied on the said lots, Nos. 
55, 56, 93 and 48, the sale of which had been stopped by the 
interposition of a claim to each by the said George Field. 

The bill prayed an injunction of the claims, and that Field be 
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decreed to make coaveyances of the property specified, to the 
Life Insurance and ‘Trust Company. 

By an amendment to the bill, it was charged, that the claims 
of complainants, and another judgment of equal date with their 
own, belonging to another creditor, amount to $9,000 ; that Field 
and the Liie Insurance and Trust Company are both non-resi- 
denis of this Siate; that the property levied on is insufficient to 
pay the above claims, and there is no other property in this 
State wuich could be reached by these fi. fas. ; that the Life Insu- 
rarce and ‘Trust Company owned certain choses in action, 
which were in the possession of Philip 'T. Schley, Esq. of said 
City, being chiefly promissory notes, given for the rent of the 
said properiy; that if these notes were in the name of Field, as 
payee, they were really the property of the company. ‘The 
amended bill prayed to enjoin Philip 'T. Schley from paying over 
the amounts collected, or collecting the amounts due on said 
notes; and also, for an account between Field and the Life In- 
surance and ‘Trust Company. . 

By consent, (and without prejudice to the parties,) Philip T. 
Schley was appoinied receiver to collect the choses in action in 
his hands, and to receive the rents, issues and profits of the lots 
in dispuie, pendente lite. 

George Vield filed his separate answer, stating as follows: 

“That be was cashier of the Southern Life Insurance and 
Trust Company, from its organization until about the year 1839, 
when he was elected president, and continued president until 
December, 1845; that in the general suspension of specie pay- 
ments in 1837, the defendant, in order to sustain the credit of 
the company, became individually responsible for money bor- 
rowed for the use of the company, to the amount of $25,000. 
In the spring and summer of 1838, it became necessary for the 
defendant, and he did largely increase his individual liability for 
money borrowed for the use of the company; that these were at 
short times, and the exact amount he could not state, but at no 
time were less than $25,000. In 1839, the individual liability of 
defendant continued to be at least as large. In 1840, it was 
largely increased, as set forth specially in the answer, so that in 
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December, 1840, his individual liability for the company amount- 
ed to et least $200,000. In 1541, the company having sus- 
penced specte prymeai, the defendant was forced to borrow 
moaey or his own account, and pay off some of the liabilities 
incurred hy tim fo: the company. Oa the 30th October, 1841, 
the balance Cre bim for money so paid, above the amounts re- 
ceived vy him, was $54,536 32. On 31st December, 1842, the 
balance thas dve him was $43,536 5&8. On Yith April, 1843, 
$41,840 45. Of the debis of the company, for which defend- 
ant.is pe sonally liable, there is still due and unpaid about 
$57,000, and of the areount paid by the defendant for the com- 
pany, there was, atthe time of filing the answer, still due the 
defendant ino: Jess than $25,000. In the year 1839, the extent 
of defendav’s liability for the company being so large, he re- 
ceiy>d, in July. the conveyance from the Farmers’ Bank of Chat- 
taboochee to the undivided half of lots Nos. 55 and 56. He 
denied that it was takea in fraud of the company or its creditors, 
but as @ securliy againsi the responsibilities he had incurred. 
In the same wey and sor the same purposes, he tookthe convey- 
ance to loi No. 95, as set forth in the bill; that the fact that the 
coayeyarces we’e taken to defendant personally, was soon 
thereafter communicated io the company, and by them acquiesc- 
ed in. ‘The other conveyances mentioned in the bill, were ta- 
ren under the same circumstances, and for the same purpose. 
The answer denied that the lots belonged to the company, but, 
on the contrary, asserted that they belonged to defendant. Far- 
ther, that on 31st March, 1841, the company assigned the debt 
of Moody and Terry to N. C. Robbins, in trust for the indemnity 
of defendant, and; that by the consent of the assignee and the 
company, the conveyance from Terry was taken to defendant; 
that 21st April, 1842, the debt of L. A. Bowdre was assigned to 
trustees for the indemnity of defendant, and that by the consent 
of the assignees and company, the conveyance by the Sheriff 
to half of lots Nos. 55 and 56, as stated in the bill; and that 
the agreements made with McKeen and Bowdre were drawn by 
John Schley, the complainant, (before he purchased the judg- 
ments against the company,) as the professional adviser of the 
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defendant. The answer denied that the property was insuffi- 
cient to pay the debts, if found subject, without the rents, issues 
and profits. The answer also denied that defendant had control 
of sufficient assets of the Life Insurance and Trust Company to 
pay himself, without the property here in dispute.” 

To the bill as amended, the defendant demurred for want of 
equity. Upon learing the demurrer, it was overruled by the 
Court, and this is the first error assigned. 

Defendant’s counsel then moved the Court, (the answer being 
in,) to dispose of the injunction, and discharge the order ap- 
pointing Philip T. Schley receiver, &c. The Court refused the 
motion, and this is the other error assigned. 


Jas. Jounson and W. Dovcuerty, for plaintiffs in error. 
Bennie, for defendants in error. 
By the Court.—Nisset, J. delivering the opinion. 


[1.] The pleadings in this case are formidable for volumi- 
nousness. It is not necessary to trace the progress of the cause. 
The question is made upon demurrer to the amended bill. We 
do not doubt the nght of the defendant to demur after the filing 
of the amendment. It wasa material amendment, and when 
that is the case, itis competent to demur to the whole bill, even 
after the answer is in andreplication filed. See Boothe & Raines 
vs. Stamper, decided at the last July Term at Americus. This 
demurrer denies generally that complainants are entitled to dis- 
covery and relief on the case made. We find that the matter in 
controversy is, whether they have not an adequate remedy at 
Common Law. The case, disencumbered of lumber, is this: 
' The plaintiffs in error are judgment creditors of the Southern In- 
surance and Trust Company, a corporation located in Florida. 
They file their bill and charge, that that corporation having 
claims in this State upon divers persons, settled them by receiv- 
ing in payment certain lots in the City of Columbus. The pro- 


perty so taken, is particularly described; and that the titles to 
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‘ the same, instead of being executed to the company, were made 
to one George Field, he paying nothing therefor. They charge 
farther, that their executions have been levied upon the property, 
and that it has been claimed by Field, and that the claim is now 
pending. Also, that there are debts due to the company for the 
rent of the property, and on other accounts, in the hands of Mr. 
Schley, all of which, with the names of the debtors, are particu- 
larly set forth. By consent of parties, Mr. Schley was appoint- 
ed receiver, to take charge of and collect the debts and rent the 
property. The answer of Field came in before the amendment 
to the bill. The demurrer has nothing to do with that. The 
prayer of the bill is, that Field be enjoined from prosecuting his 
claim to the property, and collecting the rents therefor ; that his 
titles be set aside, and titles be executed to the Southern Insu- 
rance and Trust Company, and the property be decreed to be 
sold, and the proceeds and debts due to the company be paid to 
the executions of the complainants, and other executions against 
the company, according to their liens and priorities. This is the 
case. Upon such a state of facts, we do not doubt but the re- 
medy of these plaintiffs in execution is quite sufficient at Law. 
So thinking, even if Equity had concurrent jurisdiction, a Court 
of Law, being already in the exercise of jurisdiction, we are con- 
strained to sustain the demurrer. It is, in my view, highly ex- 
pedient to adhere to those ancient landmarks which define the 
boundaries between Common Law and Equity jurisdiction. So 
far as the property is concerned, conveyed to Field, the case is 
the same in principle with Pitts and Bullard. The price was paid 
by the company, and the titles were made to Field. Field is 
a naked trustee of the legal title. 3 Kelly, 5. The company 
has an estate in it, which is subject to levy and sale. ; 

What is to prevent the plaintiffs inexecution from proceeding, 
as they have begun, at Law? The bill gives no reason what- 
ever. Nofraud ischarged. That is, fraud was charged, and the 
complainants amended their bill, and struck out the allegations 
as to fraud. The question of title can be as well tried ina 
Court of Law as a Court of Equity. Indeed, that is the appro- 
priate tribunal for the trial of titles. The property, if condemn- 
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ed, would be as fairly brought into market, as if ordered to be 
sold under a decree in Chancery. A formal annulling of Field’s 
deed, and the execution of deeds to the company, is unneces- 
sary. If the property is made subject, by a judgment at Law, 
upon the trial of the claim, it cannot be questioned but that the 
purchaser at the sale would get a good title. Both Field and 
his feoffees would be estopped by that judgment. This bill does 
not make a case even for discovery, for it does not charge that, 
for want of evidence, it is necessary to sift the conscience of 
the complainant or of Field. 

[2.] So far as the debts due to the company are concerned, 
in the hands of Mr. Schley or others, the plaintiffs in execution 
have a remedy provided by Statute to reach them. The process 
of garnishment is at their command. We have decided at Tal- 
botton, some terms ago, that a plaintiff in execution cannot go 
into Equity, to subject debts due to the defendant in execution, 
until he hastried his remedy by garnishment, and found that in- 
adequate. I cannot, at this moment, refer to the case. We 
hold the same doctrine now. Sustaining this demurrer to the 
bill, the appointment of receiver and the injunction fall, as a 
matter of course, for the bill is out of Court. 

Let the judgment be reversed. 





No. 33.—James N. Betuune, administrator, &c. plaintiff in 
error, vs. Pryor Dozier, defendant in error. 


[1.] The undertaking of a surety being strictijuris, he cannot, in Law or 
Equity, be bound further than the very terms of his contract; and if the 
principal and obligee change the terms of it without his consent, the sure- 

. ty is discharged. 

[2.] If the obligee bind himself to furnish 800 acres of pine land to furnish 
stocks for a saw-mill, and the principal accept of 680 acres in fulfilment of 
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the contract, without the consent of the surety, it is such an alteration of 
the original bargain as will discharge the surety. 

{3.] Where it is doubtful whether the surety intended to request the oleditin 
to sue the principal as a matter of favor, or to require it as amatter of right 
under the Statute, it is proper to submit it to the Jury to find from the 
facts, how the parties understood the matter. 


Debt, in Muscogee Superior Court. Tried before Judge Iver- 
son, May Term, 1851. 


On 24th day of September, 1839, Pryor Dozier leased or 
rented to Garland B. C. Terry and Sterling Terry, a set of mills 
on Upatoie Creek, known as Fuller’s Mills, “ and also the privi- 
lege of eight hundred acres of pine land adjoining the said mills, 
for the purpose of supplying the said mills with stocks ; also the 
dwelling and out houses, &c.” The rent reserved was 125,000 
feet of lumber per annum; to be paid monthly, or $1,000 per 
annum, at the option of the lessees. On the back of the lease 
was a bond executed by Garland B. C. Terry and Sterling Ter- 
ry, John M. Bethune and Joseph D. Bethune, to Pryor Dozier, in 
the penal sum of $2,000, conditioned, upon the payment of the 
rent above specified by the Terrys, to be void, else to be in 
force. 

Suit was commenced by Pryor Dozier against James N. Be- 
thune, as administrator upon the estate of Joseph D. Bethune, 
deceased, upon the bond above described. The declaration set 
out the bond and also the lease in full. The breach complain- 
ed of was that the said Terrys “ did not faithfully comply with 
their said agreement and did not pay the said rents as they reg- 
ularly fell due.” ‘This count did not aver a demand for the 
lumber. 

An amended count set forth the lease and bond, and averred 
that the mills, dwelling house, &c. were not delivered on the 
day of the making of the lease, but in three days thereafter; 
that the Terrys accepted of them at that time, and waived all 
objections on account of the delay; that the plaintiff did not 
deliver the whole eight hundred acres of land mentioned in said 
lease, but did deliver a very large part, to wit, six hundred and 
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eighty acres of the same, which the said Terrys then and there 
aécepted of the same in full, and waived all rights in conse- 
quence of the failure ; and that this was a sufficient qfantity of 
land to furnish stocks for the mill, and that no damage thereby 
accrued to the Terrys or to Jos. D. Bethune. | 

Defendant’s counsel demurred to this declaration, on the 
ground that the fist count alleged no demand, and that the 
second count showed that the defendant’s intestate, being mere- 
ly asurety, was released by the failure of plaintiff to comply with 
his contract. The Court overruled the demurrer, and this is the 
first ground of error assigned. 

Among other testimony introduced on the trial, defendant 
proved that more than three months before this suit was com- 
menced, on Dozier’s demanding payment from him, he replied 
he could do nothing until judgment was obtained against the 
Terrys. The witnesses did not understand defendant to de- 
mand of plaintiff to sue the Terrys, but rather a request. 

Counsel for defendant requested the Court to charge the Jury 
‘‘ that if the principals in. the bond sued on accepted a less quan- 
tity of land than was specified in the contract, without the 
knowlédge and assent of the surety, then the surety was dis- 
charged.” The Court declined so to charge, but on the con- 
trary charged, “that Terrys, the principals, might, without the 
assent of the surety, accept of lessthan the eight hundred acres 
of land specified in the contract ; and if they did so accept of 
680 acres, they and their surety were bound by the acceptance, 
provided such acceptance was without any special contract be- 
tween the principals and Dozier; that if Dozier put the Terrys 
in possession of a tract of land supposed by both parties to con- 
tain 800 acres, and subsequently by survey it proved to contain 
less, that would not release the surety from the contract; that 
if, however, Dozier and the Terrys made a new contract, varying 
- the terms of the former one, the surety would be discharged ;” 
_ which refusal to charge, and charge as given, are assigned as 
error. 

Counsel for defendant requested the Court to. charge farther 
“that if the surety or his representative had requested the plain- 
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tiff to sue the principals, and he had failed to do so within three 
months, the surety or his estate were discharged ;” which charge 
the Court refused to give, but on the contrary instructed the 
Jury, “ That a mere request by the surety or his representative 
to a creditor to sue the principal was not sufficient to discharge 
the surety, if suit was not commenced, inasmuch as a request 
might be merely asking for something as matter of favor and not 
as matter of right; that if the Jury believe that the request 
proved was understood by the parties at the time, as a demand 
or requirement by the administrator of Bethune upon Dozier, to 
proceed to collect the debt from the principals, in such case the 
surety was discharged, unless suit is brought within the time. 
But it must be a positive demand to sue, and so understood by 
the parties at the time, in order to discharge the surety. . If it 
appeared that it was a request of a favor, and so considered by 
the parties at the time, then the surety was not discharged by 
reason of a failure to sue in three months.” 

Which charge as given, andrefusal to charge, are also assign- 
ed as error. 


Jas. Jounson, represented by H. Hotz, for plaintiff in error. 
H. L. Bennine, for defendant in error. 
By the Court.—Lumexi, J. delivering the opinion. 


Was the Circuit Court right in holding that the Terrys might 
accept of 680 acres of pine land, in lieu of the 800 stipulated by 
Dozier to be furnished for the use of the saw-mill, without dis- 
charging Bethune, the surety ? 

[1.] No principle of law is better settled at this day, than 
that the undertaking of the surety, being one stricti guris, he can- 
not, either at Law orin Equity, be bound farther or otherwise, than 
he is by the very terms of his contract; and that if the parties to 
the original contract think proper to change the terms of it with- 
out the consent of the surety, (which it is not disputed they have 
a right to do,) the surety is discharged. 
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He is not bound by the old contract, for that has been abro- 
gated by the new; neither is he bound by the new contract, 
because he is no party to it; neither can it be split into parts, 
so as to be his contract to a certain extent and not for the resi- 
due; he is either bound in éofo or not at all. 

Neither is it of any consequence that the alteration in the 
contract is trivial, nor even that it is for the advantage of the 
surety. Von hec in federa veni, is an answer in the mouth 
of the surety, from which the obligee can never extricate 
his case, however innocently or by whatever kind inten- 
tions to all parties, he may have been actuated. Mackay and 
McDonald vs. Dodge and Mackay, survivors, &c. 5 Ala. R. 388. 
Walsh vs. Bertie, 10 Johns. R. 180. Leavett vs. Savage, 16 
Maine, 72. The Bank of Washington vs. Barrington and others, 
2 Penn. R. 27. Miller vs. Stewart,4 Wash. C .C. R.26. United 
States vs. Kirkpatrick,'7 Wheat.720. United States vs. Vanzant, 
11 Wheat.184. Whetcher vs. Hall, 5 B. & C. 269, (11 Eng. Com. 
Law, 225.) Herd vs. Nadham, 1 East, 619. Campbell vs. 
French, 2 H. Black. 163. 6 T. R. 200. Barker vs. Barker, 1 T. 
R. 289. Strange vs. Lee, 3 East, 484. Myers vs. Edge, 7 T. 
R. 254. 

I will refer briefly to the principles established in several of 

these leading cases, and apply them to the one before the Court. 

In Miller vs. Stewart, Mr. Justice Washington stated, by way 
of illustration, that if the obligee, by a subsequent agreement with 
his debtor, the principal obligor, agree with him to enlarge the 
time stipulated in the bond for payment or performance, even for 
a day, and upon the terms of the principal paying up a part of 
the debt immediately and giving additional security, both of 
which conditions are manifestly advantageous to the surety, by 
diminishing his responsibility ; still if such agreement received 
not the sanction of the surety, he is discharged, upon the 
ground that the terms of the contract to which he was bound, 
being changed without his consent, it is a different contract from 
that which he engaged to guaranty, and consequently not his 
contract. 

In Mackay and McDonald vs. Dodge and Mackay, surviwors, §c. 
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the Supreme Court of Alabama say, “ It is not however neces- 
sary that it should appear that the surety has been injured ne- 
cessarily by the alteration, nor would it make any difference if it 
was evident he was to be benefited by it. It is a sufficient answer 
that it is not the contract for the performance of which he was 
surety.” | 

The case of Whitcher vs. Hall, affords a striking example of 
the tenacity with which this rule is adheredio. The tacts were 
that the defendant was surety for another to the plaintiff, for the 
milking of 30 cows, at £7 10s. each, per annum; subsequent- 
ly an agreement was entered into, without the consent of the 
surety, that the hirer was to have 28 cows for one half of the 
year, and 32 for the remainder. The Court held that it was a 
new bargain, which was not binding on the surety, who had a 
right to insist on a literal performance of the contract; that 
there might be but little difference between the two contracts, 
but that the true question was, whether the contract sought to be 
enforced against the surety, was the one for the performance of 
which he was bound. 

Judge Ormond thinks’ that this case may have been pushed 
to the very verge of propriety; he nevertheless, very properly 
adds, that it places in a strong point of view, the inflexibility of 
purpose with which the rule that no change shall be made in 
the terms or mode of performance of a coutract, without con- 
sent of the surety, is adhered to by the Courts. 

But while the learned Judge who decided this case, concedes 
the rule, he holds that it is in the power of the principal to accept 
of something less than was stipulated to be done by the other 
party, without consulting the surety; and that this is in fact no 
new agreement, but a continuance of the original bargain. 

But we hold it to be the duty of the obligee to aver and prove 
the performance, not substantially, but literally, of the original 
agreement. It is a condition precedent to his right of recovery. 
But the Court held otherwise, both by its decision upon the de- 
murrer to the declaration and its charge to the Jury. 

If I covenant with an individual, that in consideration that 
he will lease me 800 acres of land, to be used for cutting stocks 
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to supply a saw-mill, I will allow him so much lumber as rent, 
and I subsequently accept of a less quantity, i. e. 680 acres, is 
not this necessarily a new contract? And does it require any 
other stipulation in order that it shall take the place of the origi- 
nal bargain? Is it not substituted by legal implication? If the 
principal may accept 680 acres in the present case, why not 100 
or any other quantity? And if he could alter the contract, by 
waiving the fulfilment in this particular, why not in any other? 
Shall it be left to the other parties, or even to the Courts, to de- 
termine, whether the alteration is to the benefit or prejudice of 
the surety? Better, in this State especially, where every thing 
has been done which the ingenuity of the Legislature could de- 
vise, to protect sureties, to adhere rigidly to the rule, that where 
any alteration is made in the contract, whether by a new agree- 
ment, either express or implied, and although the situation of the 
surety may not thereby be made worse, that still he shall be 
discharged. 

Ideo consideratum est, that the judgment below be reversed. 

[3.] As to the question of notice, we think the law was pro- 
perly submitted to the Jury. 





No. 34.—Prrxins, Hopkins & Wurre and others, plaintiffs in 7. 
Ja. and in error, vs. GEorcE Patten, claimant and defendant 
in error. 


[1.] Wherea suit was commenced against two defendants, residing at that 
time in Marion County, and before trial and judgment, the new County of 
Macon was created by the Legislature, embracing that portion of the terri- 
tory of Marion on which the defendants resided, and there being no provi- 

_ sion in the Act for the transfer of suits pending in the old tothe new Coun- 
ty: Held, that by operation of law, under the provisions cf the Constitu- 
tion, that the new County of Macon was the proper County for the ¢rial 
of the cause, thatbeing the Oounty therein the defendants resided, and that 
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the judgment rendered in the latter County was a good and valid judg- 
ment. 

[2.] Where a deed of conveyance includes several tracts or lots of land, and is 
attacked as being fraudulent, the vendor remaining in. possession of the 
whole or any part of the land conveyed by the deed, is prima facie evi- 
dence of fraud as against creditors, unless the possession is satisfactorily 


explained. 


Claim, in Macon Superior Court. Tried before Judge War- 
REN, March Term, 1851. 


Perkins, Hopkins & White and C. & G. H. Kelsey & Halsted, 
having ji. fas. issued from the Inferior Court of Macon County, 
against Curtis & Brown, levied on certain property, which was 
claimed by George Patten. 

On the trial of the issues founded on the claims, (by consent 
tried together,) the claimants offered in evidence, exemplifica- 
tions of the proceedings and judgments on which the executions 
of the plaintiffs in fi. fa. issued, announcing as the sole pur- 
pose to show that the fi. fa. in favor of Perkins, Hopkins & 
White was void, because the suit was commenced in the Inferior 
Court of Marion County, and when the new County of Macon was 
laid out, (the defendants living therein,) the suit was transferred 
to the Inferior Court of the new County of Macon, without any 
legislative provision or order of the Inferior Court of Marion 
County ; and that the fi. fa. in favor of C. & G. H. Kelsey & 
Halsted was void, because the names of the parties in the ex- 
emplification were different from those stated in the execution. 

In his argument to the Jury, counsel for claimant contended, 
that the latter execution was also void, because the exemplifica- 
tion did not show that the defendants had ever been served. 
Counsel for plaintiffs contended before the Court, that this.was 
not the proper time or place to. make these objections, on the 
ground, that being judgments from another Court of competent 
jurisdiction until reversed, they were conclusive, unless impeach- 
ed for fraud, and the last objection sprung by claimants’ counsel 
was wholly irregular, and could not be taken. All of which po- 
sitions the Court overruled, and the plaintiffs excepted. 
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Plaintiffs’ counsel then stated to the Court, that he knew. 
that the original declaration showed service as to the defendants ; 
that the record was imperfect, as might be seen by inspection— 
all the other cases being recorded in the same way by the Clerk 
then in office—and moved to postpone the case in order to find 
the original papers and perfect the record, and for the purpose of 
proving that the defendants had been actually served. The 
Court overruled the motion, because the Judge’s docket showed 
that the plaintiffs’ continuances had been exhausted, although 
the last entry in the case was of amistrial. To this decision 
plaintiffs excepted. 

Plaintiffs’ counsel then moved the Court, as it was late in the 
evening, to suspend until next morning, in order that the origi- 
nal papers might be found, and a correct exemplification obtain- 
ed. Which motion was refused, and plaintiffs excepted. 

Plaintiffs’ counsel then moved the Court to direct the Jury to 
find upon the facts, without regard to these exemplifications, re- 
serving these questions to be disposed of on a motion to set 
aside the verdict. This motion was refused, and plaintiffs ex- 
cepted. / 

The Court charged the Jury, that if the exemplification of the 
record of the case of Perkins, Hopkins & White vs. Curtis & 
Brown, showed that the suit was commenced in the Inferior 
Court of Marion County, and afterwards the suit was transferred 
to Macon County, and judgment thereon rendered; that the 
judgment was void, and the property not subject, notwithstand- 
ing the defendants were residents of Marion County when sued, 
and previous to judgment were attached to and incorporated in 
the County of Macon; and that if the exemplification of the re- 
cord of the case of C. & G. H. Kelsey & Halsted vs. Curtis & 
Brown, showed that the defendants had not been served, the 
judgment was void. To which charge plaintiffs in fi. fa. ex- 
cepted, 

Counsel for plaintiff requested the Court to charge; that “if 
after the deed from defendant, Curtis, to claimant, Patten, Cur- 
tis continted in possession of the property conveyed, or any 
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part thereof, it was prima facie evidence of fraud as against cre- 
ditors, unless the possession was satisfactorily explained.” 

The Court refused so to charge, but instructed the Jury, that 
if Curtis remained in possession of only a part of the premises 
conveyed, (if the premises were in separate settlements,) then 
the possession was prima facie evidence of fraud only as to the 
part of the premises in actual possession,” &c. ‘To which 
charge and refusal to charge plaintiffs excepted. 

On these several exceptions error was assigned. 


Lyon, for plaintiff in error. 


The exemplification of the records of Perkins, Hopkins & 
White vs. Curtis & Brown, and of C. & G. H. Kelsey & Hal- 
sted, were wholly inadmissible for the purposes for which they 
were introduced, and ought to have been rejected by the Court. 

The Court ought not to have allowed the judgnients from the 
Inferior Court to be impeached, set aside or attacked as they 
were, because said Court had no jurisdiction over said judg- 
ments, nor could they have been attacked in this way in the Su- 
perior Court, until they had been first reversed or vacated by the 
Court from which they were rendered, except for fraud. Modly 
vs. Mobly, 9 Ga. Rep. 247. Preston vs. Clark, 9 Ib. 244. 

The Court ought to have allowed the continuance, that justice 
might have been done—the plaintiffs having been surprised 
from no fault of theirs. Howell vs. The State,5 Ga. Rep. 4 and 
5 Common Law Rule. 

The claimant having introduced the record of C. & G. H. 
Kelsey & Halsted vs. Curtis, Brown & Co. for a specific purpose, 
could and ought not to have been allowed to have used it fora 
totally different purpose. Williams vs. Chapman, 7 Ga. Rep. 
470. 

The Court erred in its charge, in holding that if the exemplifi- 
cation of the record of Perkins, Hopkins & White vs. Curtis & 
Brown, showed that the suit was commenced in the Inferior Court 
of Marion County, and was afterwards transferred to Macon, 
and a judgment there rendered, that the judgment wa8 void and 
the property not subject, and they should so find, notwithstand- 
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ing that, at the commencement of the suit, defendant resided in 
the County of Marion, and that subsequently and previous to the 
rendition of the judgment, the residence of the defendant was 
attached to and incorporated in the County of Macon, because, 
1st. That judgment, in that issue and in that Court, could not 
be attacked or impeached in that collateral way. Mobly vs. Mob- 
ly, 9 Ga. Rep..247. Preston vs. Clark, Ib. 244. And 2d, the 
judgment was valid and subsisting, and was rendered in the 
proper forum under the law—the suit having been commenced, 
and defendants having been properly served in the County in 
which they then resided, and afterwards and before the rendition 
of a judgment in said suit, their residence being changed from 
the County of Marion by act of the law, that act changing their 
residence, necessarily and properly, without so many words, 
changed and transferred this suit against themselves then pend- 
ing, at the change of residence by legislative enactment, into 
the County into which their residence was changed, to wit: the 
new County of Macon, and a judgment could not properly be 
rendered elsewhere. Constitution, Cobb’s Digest,1121. Tidd’s 
Practice. 

The Court erred in its charge to the Jury, that if they believed 
from the inspection of the exemplification introduced to them of 
the cause of C. & G. H. Kelsey & Halsted vs. Curtis & Brown, 
that the defendants had not been served, that the judgment was 
void and the property not subject consequently, and that they 
should so find, and that it was perfectly competent for the claim- 
ant, under the circumstances and on this trial of the right of pro- 
perty, to avail himself of these objections if he thought proper, 
because said exemplification was not introduced for purpose of 
proving this fact, but a different one. Chapman vs. Williams, 7 
Ga. Rep. 470. 

Neither was this the proper time or place for claimant to avail 
himself of these objections. 
_ The Court erred in his charge to the Jury as to the fraud. 

He should have charged the Jury as requested by plaintiffs’ 
counsel, and that the possession must have been changed at the 
date of the deed, wholly, completely and absolutely, or it was 
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prima facie evidence of fraud as to the whole of the land con- 
veyed. His whole charge as tothis point was an error. Peck vs. 
Land, 2 Kelly's Rep. 1.. Carter vs. Standfield, 9 Ga. Rep. 49. 
Beers et al. vs. Dawson, 9 Ga. Rep. 556. 


W. H. Rosison, for defendants. 


1. If evidence is allowed to go to the Jury without objection, 
it is too late after the case is closed on both sides to object to it. 
9 Geo. R. 366. 

2. The pleadings must be looked to, and not incidental re- 
marks of counsel, to see what is relied upon. Judiciary, 99. 

3. After continuances of party are exhausted on appeal, he 
cannot again continue except for Providential cause. See Rule 
of Court. 

4, After trial commenced, it is entirely within the discretion 
of the Court to postpone the case ornot. 3 Wendell, 376. 2 
John. Cases, 318. 

5. If one party allows the other to go to the Jury with evi- 
dence, and rest his case upon it until he has made his closing 
speech upon it to the Jury, he cannot then object to it, nor can 
the Court exclude it from its charge to the Jury. 2 Kelly’s Rep. 
24. 

6. Plaintiff’s judgment void. 9 Ga. Rep. 244, 250. 

7. That vendor’s possession after sale is badge of fraud only to 
extent of such possession. Chitty on Cont. 693, *4. 


By the Court.—Wanner, J. delivering the opinion. 


[1.] This was a claim case, and the plaintiffs in execution 
were endeavoring to subject the property to two judgments— 
one obtained in favor of Perkins, Hopkins & White against Cur- 
tis & Brown, the other obtained in favor of C. & G. H. Kelsey 
against Curtis & Brown. On the trial of the claim, an objection 
was taken to the execution in favor of Perkins, Hopkins & 
White, on the ground that it was void, because the original suit 
against the defendants was commenced in the Inferior Court of 


/ 
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the County of Marion, in which the defendants resided at that 
time, but while the suit was pending, that part of the County of 
Marion in which the defendants resided, was, by an Act of the 
Legislature, included within the limits of the new County of Ma- 
con, and there was no provision in the Act: creating the new 
County of Macon, to transfer the suits pending in the County 
of Marion, nor any order of the Court, ordering such suits to 
be transferred fromthe County of Marion to the new County of 
Macon, in which the judgment. was rendered. Upon this state 
of facts, it is insisted that the judgment rendered in Macon 
County, in a suit which was commenced. in Marion. County, is 
void, because the Court in Macon had no jurisdiction of. the: 
case or the parties. How the case got from Marion to Macon 
County does not appear. There is no provision in the Act of 
1837, organizing the new County of Macon from the territory of 
the Counties of Houston and Marion, for the transferof any suits 
from either of those Counties. to the new County. The 7th.sec- 
tion of the Act creating the new County provides, that the Infe- 
rior Courts.shall be held therein, on the second Mondays in May 
and Noy. of each and every year, By the first section of the: 3d 
article of the Constitution: of this. State, it is declared, that “ All 
civil cases; (except in cases. respecting the titles to land,) shall3be 
tried in the County wherein the defendant resides.” Prince; 910.. By 
the new organization of the Counties, the defendant resided in 
Macon County, without any change of his location. By operation 
of law, he becomes. a: citizen of the County of Macon, and:is 
bound, with his neighbors, to perform: all his civil duties in. that 
County, His neighbors perform Jury duty in the Courts of the 
new County, and not: inthe old, so that if his:legal rights are to 
be determined by a Jury from the vicinage, the trial must: be had 
in the new County. But, in our judgment, the Constitutiom set- 
tles the question, that the trial of the:cause was properly had in 
the new County of Macon, for the: reason that was the County 
wherein he resided. If the Constitution did: not give the nght to 
have the cause tried there, an enactment of the Legislature, trans- 
ferring the cause from: the old to the new County could not con- 
fer, it. 
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The jurisdiction for the trial of the cause is fixed by the Con- 
stitution to be in the County wherein the defendant resides. ‘The 
suit was properly commenced in Marion County, as the defend- 
ants resided there at that time, but the new County of Macon 
being organized, in which the defendants resided, the suit was 
necessarily transferred, by operation of law, from the County of 
Marion to the new County of Macon for trial, in accordance with 
the provisions of the Constitution. Such then, in our judgment, 
being the legal effect of the creation and organization of the 
new County, under the Constitution, in regard to the rights of 
the parties in the original suit and the trial thereof, the judgment 
rendered in the Inferior Court of Macon County is a good and 
valid judgment, and binding on the parties, until set aside for 
some other cause, if any exists. 

[2.] It appeared on the trial, that the defendant in execution 
conveyed all the property levied on to the claimant, by one deed 
of conveyance. That deed was attacked for fraud against creditors, 
on the ground that the defendant remained in possession of a 
part of the property so conveyed, which was a badge of fraud, 
and unless satisfactorily explained, would vitiate the deed. The 
land conveyed by the deed consisted of different tracts or lots. 

The counsel for the plaintiff in execution requested the Court 
to charge the Jury, that “If after the execution of the deed from 
defendant, Curtis, to Patten, the claimant, Curtis continued in 
possession of the property conveyed, or any part thereof, it was 
prima facie evidence of fraud as’ against creditors, unless the 
possession was satisfactorily explained.” 

The Court refused so to charge the Jury, but instructed them, 
“That if Curtis remained in possession of only a part’ of the 
premises conveyed, (if the premises were in separate settle- 
ments,) then the possession was prima facie evidence of fraud 
only as to the part of the premises in the actual possession of 
the defendant,” &c. We think the Court erred in not giving the 
instruction as requested, and in giving the charge to the Jury as 
stated in the record. The idea.of the Court appears to have 
been, as we understand it, that the possession of the vendor 
was only prima facie evidence of fraud as to the particular lot or 
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tract of land of which he remained in possession after the sale, 
whereas the fraud is alleged against the deed which conveys all 
the property. The plaintiff in execution alleges the deed of con- 
veyance is fraudulent as against creditors, and that the defendant 
remaining in possession of part of the property conveyed, is the 
evidence of it; that such possession is a circumstance going to 
show a secret understanding between the parties, that the convey- 
ance was made for the benefit of the debtor; that the possession 
of a part of the property conveyed by the vendor, is an evidence 
of a trust reserved between the parties, for the benefit of the ven- 
dor and his family, which goes to show the whole transaction to 
have been covinous, and evincing the intention of the parties, sub- 
ject, however, to be satisfactorily explained, as was ruled by this 
Court in Peck vs. Land, 2 Kelly, 12. The request of the plain- 
tiff’s counsel made to the Court to charge the Jury, embodies the 
legal principles applicable to this case, and, in our judgment, 
ought to have been given as requested. Inthe view which we 
have taken of this case, it will not be necessary to notice the 
other grounds of error taken in regard to the validity of the Kel- 
sey ji. fa. or the refusal of the Court to postpone the trial of the 
cause, as the difficulties then suggested will doubtless be obviat- 
ed on the new trial, if the position assumed by the counsel for 
the plaintiff in error be correct as to the original judgment. 

Let the judgment of the Court below be reversed, and a new 
trial granted. 


No. 33.—Reppive Farmctora, plaintiff in error, vs. THomas 
FREEMAN, defendant in error. 


[1.] A defendant was arrested on a ca. sa. from a Justice’s Court, and having 
given bond, conditioned for his appearance at the Magistrate’s Court from 
which the ca. sa. issued, from term to term, and not to depart thence with 
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out leave of the Court, and no more, was discharged by the Constable: 
Held, that the bond was a nullity, and that the Constable was liable to the 
plaintiff in execution upon a rule, for the amount of the execution. 


Certiorari, in Baker Superior Court. Decision by Judge 
Warren, June Term, 1851. 


To arule nisi granted by the Justice’s Court of the 945th Dis- 
trict G. M. against Thomas Freeman, former Constable, to show 
cause why he should not pay over to Reddin Faircloth, guard- 
ian, the amount due on a ca. sa. against David Ham, placed in 


‘his hands, Freeman made as his return— 


“That he arrested David Ham under the ca. sa. and took 
from him in good faith, and without any intention to injure the 
plaintiff, the following bond : 


Georeia, Baker County. 

Know all men by these presents, that we, David Ham and 
——, are held and firmly bound unto Reddin Faircloth, guardi- 
an, &c. in the just and full sum of one hundred and twenty dol- 
lars, for the true payment of which, we bind ourselves, our heirs, 
executors, administrators and assigns, jointly and severally, 
firmly by these presents, assigned with our hands and seals, and 
dated this 30th day of January, 1851. 

Now, the condition of the above obligation is such, that 
whereas Reddin Faircloth, guardian, &c. hath lately commenced 
his suit against David Ham, in the Justices’ Court to be holden 
in and for the 945th District G. M.: now, if the said David Ham 
shall personally appear from term to term, and shall not depart 
without leave of said Court, then the above bond to be void, 
else remain in full force. 

[Signed, } . DAVID HAM, 
SETH BOULTON. 


2. That he returned the ca. sa. and bond to the Justices? 
Court whence the ca. sa. issued, and according to the command 
of the ca. sa.; that David Ham attended the next Inferior Court, 
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and continued there during its whole session, having previously 
filed his schedule with the Clerk. 

3. That Ham is insolvent, and has never paid any thing upon. 
the ca, sa. 

The presiding Justice refused to make the rule absolute, and 
upon a certiorari sued out to the Superior Court, the decision of 
the Justice of the Peace was affirmed. 

This decision of affirmance is assigned as error. 


Lyon, for plaintiff in error. 
Srrozierr, for defendant. 
By the Court.—Niszer, J. delivering the opinion. 


[1.] The Constable was clearly liable in this case. Upon the 
arrest of the defendant in execution, it was his duty to keep him 
safely in custody, unless he should give bond and security, pay- 
able to the plaintiff, in double the amount of the debt, condition- 
ed for his appearance at the next term of the Inferior Court, to 
be held in and for the County in which the ca. sa. was obtained, 
then and there to stand to and abide by such proceedings as 
might be had by the Court in relation to his taking the benefit of 
the Act for the relief of insolvent debtors. Upon the defend- 
ant making or tendering to the officer such a bond, it was his 
duty to discharge him, and not otherwise. Codb’s New Digest, 
386, ’7. 

The Statute requires a bond in twice the amount of the debt. 
We have, in construing it, (5 Ga. Rep. 178,) held that a bond 
in a less sum is a good bond if in other respects regular. That 
matter has nothing to do with this case. The bond here is in 
that particular in conformity with the Statute. The Act requires 
the bond to be given for the appearance of the defendant at the 
next term of the Inferior Court of the County, in cases where 
. the ca. sa. issues from a Justice’s Court. Justice’s Courts have 
no jurisdiction over the matter of discharging insolvent debtors. 
This ca. sa. issued from a Justice’s Court. This bond is fatally 
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defective, and the Constable is as clearly liable as he would be 
if he had discharged the defendant after his arrest, without tak- 
ing any bond. It is conditioned for the defendant to appear 
from term to term, at the Justice’s Court, to be holden in and 
for the 945th District of Georgia Militia, and not to depart with- 
out leave of the Court. This is its only condition. The de- 
fendant and his sureties are bound, if for any thing, that he 
shall appear from term to term at the Magistrate’s Court, and 
not depart thence without leave of the Court. What good does 
this bond do the plaintiff in execution? Suppose that he does 
not appear, or appearing, departs without leave of the Court, 
what rights would result thence on this bond to him? None 
whatever. He has been injured by the act of the officer. The 
officer has discharged his debtor, and taken no bond that will 
benefit him one cent. The bond should have been conditioned 
for the defendant’s appearance at the Inferior Court, and for his 
standing to and abiding the proceedings of that Court in relation to 
his takeing the benefit of the Insolvent Act. 

It is stated in the Constable’s return, that the defendant did 
appear at the next term of the Inferior Court, and continued there 
during its session. What of that? He was under no legal ob- 
ligation to be there, and if he had not appeared, the plaintiff in 
ca. sa. would have had no redress upon him. After the dis- 
charge under these circumstances, the officer could not again 
arrest him. Itwasa voluntary escape. The Constable returns 
that he took the bond in good faith, with no intention to injure 
the plaintiff. This may be so, but good intentions are no ex- 
cuse for the violation of a duty which the law imposes upon 
him. Whether his intentions were good or bad, is nothing to 
the plaintiff. In either event he loses his money by official 
misconduct, unless the officer is made to pay it. This case was 
sought to be analogised by the learned counsel to the case of 
Colly vs. Morgan,5 Ga. Rep. 178. It is distinguishable from 
that case in this vital particular: in that case we were enabled 
to hold that the bond was a good bond. In this it is without 
question a nullity. 

Let the judgment be reversed. 
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No. 36.—Masor Etuts, tenant, &c. plaintiff in error, vs. Dor 
ex dem. JEREMIAH Smitu, defendant in error. 


[1.] Upon a question of diligence, in the search for written documents, so as 
to entitle the party to introduce secondary evidence, he must show that he 
has, in good faith, exhausted all the sources of information and means of 
discovery which the nature of the case would naturally suggest, and which 
were accessible to him. 

[2.] The recitals in a deed of the fi. fa. and seizure and sale of the proper- 
ty under it, are prima evidence of the facts. 

[3.] The depositions of a witness who was incompetent at the time he was 
sworn, on the ground of interest, cannot be purged by removing the dis- 
qualification on the trial. 

[4.] The ancient, fixed and universal rule is, that the attesting witnesses to 
a deed, must be produced to'prove any fact connected with the execution 
of the instrument, unless their absence is accounted for, and the fact that 
others may know more of the transaction, will not dispense with their tes- 
timony. 

[5.] The acknowledgment by the party himself,that he executed the deed, 
or even his admission in answer to a bill filed for discovery, has been held 
not to dispense with the testimony of the subscribing witnesses. 

[(6.] And the rule is the same, whether the acknowledgment is offered in evi- 
dence against the party himself who made it or a third person. 

[7.] The exceptions to the general rule requiring the production of the tes- 
timony of the attesting witnesses stated. 

[8.] A judgment will not be reversed merely because a charge, legal in iself, 
may not be sufficiently full, or is calculated to mislead the Jury. In such 
case it is proper to ask an additional or explanatory charge. 

[9.] The admission of illegal testimony is not sufficient to authorize a re- 
hearing, where the verdict could not have been affected by it. 

[10.] A purchaser at Sheriff's sale, who has his deed first recorded, will gain 
the same preference over an unrecorded deed, as if hehad bought directly 
from the debtor himself. 


Ejectment, in Sumter Superior Court. Tried before Judge 
Warren, May Term, 1851. 


This was an action of ejectment, brought on the separate de- 
- mises of John Cordery and Jeremiah Smith, against Major Ellis. 
The land was granted to John Cordery. Plaintiff claimed under 
a Sheriffs deed, reciting that the land was sold as the property 
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of John Cordery, in March, 1835. The defendant claimed un- 
der a deed from Cordery to Jonathan Lyon, dated 10th June, 
1834. 

When the Sheriff’s deed was offered in evidence, it was prov- 
ed by Eason Smith, that he had searched the Sheriff’s’ and 
Clerk’s offices for the 7. fas. under which the land was sold, and 
could not find them ; that Morgan, the Sheriff, who sold the land, 
was out of the State, and his successor was dead, and the fi. 
Jas. could not be found among his papers. It was also proved 
by Willis A. Hawkins, that he had inquired of the presiding 
Justices of the Peace for the district in which the judgments 
were obtained. The docket could be found and the fi. fas. 
could not. 

Counsel for defendant objected to the deed being read in evi- 
dence, on the grounds that there was no evidence of any judg- 
ment or execution authorizing a sale, or that they were ever le- 
vied by the proper officer, and further, that the evidence did not 
show sufficient diligence in searching for the ji. fas. The 
Court overruled the first two grounds, holding that the recitals 
in the deed were sufficient evidence of the facts, and overruled 
the third ground, holding the evidence of diligence sufficient. 
To these decisions defendant’s counsel excepted. 

Plaintiffs offered to read the depositions of John Cordery, the 
grantee, which were objected to by defendant’s counsel, on the 
ground that he was interested, being lessor of the plaintiff and 
bound for costs. Plaintiff’s counsel then struck out the count 
in the declaration on the demise of Cordery, and the Court ad- 
mitted the evidence. ‘To this decision defendant’s counsel ex- 
cepted. | 

Defendant also objected to this evidence being read, to prove 
that the deed from witness to Lyon was ante dated, on the ground 
that the subscribing witnesses to the deed would be the highest 
evidence. The Court overruled this objection, and defendant 
excepted. 

The evidence in the cause need not be here repeated. 

The Court charged the Jury, among other things, “ That if 
the Sheriff’s deed was duly recorded before defendant purchas- 
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ed, it was notice of any fraud or defect of the title which de- 
fendant was purchasing.” To this charge defendant excepted. 

The Court farther charged, “ That if the Sheriff’s sale was 
made before the deed from Cordery to Lyon was executed, the 
title under the Sheriff’s sale was superior to the title of defend- 
ant, and the plaintiff should recover the premises in dispute, 
provided the fi. fas. under which the land was sold, were not 
paid off and satisfied before, or at the time that the sale was 
made.” To this charge defendant excepted. 

On these several exceptions error has been assigned. 


E. R. Browy, for plaintiff in error. 


1st. The Court erred in holding the recitals in the Sheriff’s 
deed to be evidence of the existence of the ji. fas. and the levy 
of the same. Hamet vs. Wyman, 9 Mass. 138. Barkley vs. 
Soreven, 1 NV. & M. 408. Morreson vs. Dent, 1 Miss. R. 246. 7 
Halst. 182. 

2d. Sufficient diligence had not been used to find or procure 
the fi. fas. under which the land was sold. Vaughn vs. Big- ' 
gers, 6 Ga. R. 188. 

3d. The Court erred in holding Cordery to be a competent 
witness to prove the deed made by him to Lyon, ante dated, 
without resorting to the subscribing witnesses to the deed. 1 
Ph. Ev. 464. Shaver vs. Ehli, 16 J. R. 201. Henry vs. Bish- 
op, 2 Wend. 576. Roberts vs. Tennel, 2 Mon. 247. Zerby vs. 
Wilson, 3 Ham. R. 42. Townsend vs. Covington, 3 McCord, 219. 
Farnworth vs. Brigg, 6 N. Hamp. R. 561. January vs. Goodman, 
1 Dall. 208. Pearl vs. Allen, 1 Tyl. R. 4. Bennett vs. Robinson, 
3 Stew. & Por. 227. Whitmore vs. Brooks, 1 Greenl. 57. 1 WN. 
C. L. Rep. 93. 4 M. & Selw. 350. 

4th. The Court erred in holding Cordery’s depositions admis- 
sible, by reason of his name being stricken out as lessor after 
he had sworn. Winn vs. Williams, 1 Minor, 136. Dolly vs. 
Wilson, 14 J. R. 377. Teneyck vs. Bill, 5 Wend. 54. Kyle vs. 
Bostick, 10 Ala. 589. 


5th. It was error in the charge to the Jury by the Court, in 
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assuming the existence of fraud and defects in the defendant’s 
title, and charging them to find in plaintiff’s favor on one con- 
tingency alone. 5 Geo. 441. 

6th. It was also error in charging the date of the Sheriff’s sale, 
and not the date of judgment, or its validity controlled the title. 
Prince’s D. 426. Cobb’s D. 644, 5. 


W. A. Hawxuys, for defendant, contended— 


1. That the existence of the fi. fa. was established by Ly- 
on’s testimony, and if not, the recitals in the Sheriff ’s deed were 
evidence of the fact, and the regularity of the sale. 3 Phil. Ev. 
1238. 2J.C.674. 15 Mass. 380. 8 Wheat. 326. 2 Rand. 
87. 20 John. 168. 2 Wend. 369,770, 75. 7 Wend. 160. 2 
Phil. 10. Bar. & Cress. 517. 

2. The plaintiff below had used sufficient diligence to author- 
ize the Court, in its discretion, to allow secondary evidence. 6 
Cobb, 194, 198. 

3. John Cordery was not competent to prove the date of the 
deed, and if not, the objection came too late. 3 Phil. Ev. 1453. 
3 Bing. 192. 11 Mass. 319. '7 Cobb, 358. 

4. Admitting Cordery’s testimony to be incompetent, there 
was sufficient testimony to authorize the finding upon that point 
without it. 

5. The Court administered the law properly in charging the 
Jury, that the recording of Sheriff’s deed was notice of all 
defects in the title defendant was purchasing. 4 Cow. 599. 2 
Bing. 502. 15 Wend. 588. 


Dup.ey, represented by McCay, for defendant, contended— 


1. That if it were conceded that the Court below erred in ad- 
mitting the evidence of Cordery, on the isolated ground of his 
being a party to the record, as there was abundant evidence 
besides that to warrant the finding, this Court will not order a 
new hearing. 1 Kelly’s Rep. 580. 

2. Slight evidence of the existence of the fi. fas. was sufficient, 
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and the questions of loss and diligence were for the Court. 6 
Cobb, 194. 

3. Having satisfied the Court below of the loss of the fi. fas. 
and of due diligence in searching for them, the Sheriff’s deed 
carried with it legal presumptions that the Constable and him- 
self had taken the requisite steps necessary to a legal sale of the 
land. 6 Cobb, 198, et seq. 

4, As Morgan was transmare and civiliter mortuus, so far as 
we had power to compel his testimony, the Sheriff’s deed was 
evidence as an official memorandum of what he did as Sheriff. 
3 Phil. Ev. 1238, and cases cited. 2 Ib. 674, et seg. 15 Mass. 
380. 8 Wheat. 326. 2 Rand. 87. 20 John. 168. 6 Cow. 162. 
2 Wend. 369, °70,’75. Ib. 513. 7% Wend. 160. 

5. This kind of evidence has sometimes been held not second- 
ary, but equal to the officer himself, or other living and accessible 
witness. 2 Phil. Ev. 678. Middleton vs. Milton, 10 B. & Cress. 
317. 

6. The notion that the persons who attest an instrument are 
the only witnesses to prove it, is not conformable to the truth of 
transactions of this sort, and to speak with all possible delicacy, 
is absurd. 2John. 451, ’?2. 3 Bin. 192. 11 Mass. 309. 7 
Cobb, 358. Thatthis deed was fraudulently antedated, was 
substantially proved by Ellis’ own witness and the Justice, inde- 
pendently of Cordery’s evidence. 

7. As to proving a different date to the deed from that specifi- 
ed on its face, that is always allowable. 3 Phil. Ev. 1453, and 
cases there cited. In Jackson vs. Schoonmaker, (2 Johns. 230,) the 
deed is shown circumstantially to be antedated by three years. 

8. Our Registry Acts are designed to protect innocent pur- 
chasers from suffering by the fraud or negligence of those who 
obtain prior conveyances from the same persons and omit to re- 
cord them. 2 Bin. 502. 

9. The Registry Acts are not confined in their operation to 
immediate purchasers from the same grantor, but afford like pro- 
tection to one purchasing immediately from him, e. g. under a 
judgment against him. 4 Cow. 599. 

10. A recorded deed from a Sheriff to a purchaser, without 


voL x 33 
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riotice, takes precedence of a prior unrecorded deed made by 
defendant, whose land is sold under execution. 15 Wend. 588. 

11. The mere fact that Cordery was party to the record, did 
not make him incompetent, if he chose to testify. 20 E. C. L. 
Rep. 

12. The objection to Cordery’s competency, taken as it was, 
at the last hour on appeal, and nof till then, must be held as 
coming too late, and that the right to object did not then exist, 
but was waivec. 19 Pick. 202. 5 Humph. 111. 13 Mass. 
379, 381. 1 Peters, 322. 3 Paige, 238. 8 Pick. 390. 3 E. 
C. L. Rep. 117, J18. 1b. 164. 


By the Court—Lumexin, J. delivering the opinion. 


The facts in this case being somewhat complicated, a brief 
recapitulation of them may be necessary to a proper understand- 
ing of the points made in the bill of exceptions. The declara- 
tion contains two demises-—one from John Cordery, the grantee, 
the other from Jeremiah Smith. 

The plaintiff first read in evidence a grant from the State to 
John Cordery, dated the 19th of October, 1831, for the lot of 
land in dispute, namely: No 116, in the 16th district of origi- 
nally Lee, now Sumter County; proved the defendant in posses- 
sion of the premises, and closed his case. 

The defendant then introduced a deed from John Cordery, the 
grantee, to Jonathan Lyon, purporting to have been executed on 
the 10th day of June, 1834, but not recorded till the 17th day of 
April, 1851. He next read in evidence a deed from Jonathan 
Lyon to Major Ellis, the tenant in possession, dated the 27th of 
November, 1837. 

The defendant having thus shown title out of Cordery, one of 
the lessors of the plaintiff in ejectment, the plaintiff submitted 
to the Jury in rebuttal, a Sheriff’s deed to the lot of land in dis- 
pute, to Jeremiah Smith, the other lessor of the plaintiff, bearing 
date on the 5th day of March, 1835. This deed, among other 
things, recited, that in obedience to two writs of of fiert facias 
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issuing from a Justice’s Court in Washington County, in favor of 
James Boatwright vs. John Cordery and L. D. Cordery, that said 
land was seized and sold as the property of the defendants, on 
the first Tuesday in March, 1835, and bought by Jeremiah 
Smith, and the title conveyed to him, and duly recorded on the 
30th of August thereafter. 

It will be observed that the deed from Cordery to Lyon was 
not recorded until nearly seven years had elapsed after its exe- 
cution, and until between five and six years after the Sheriff’s 
deed to Smith was recorded—this latter deed being registered 
within the time prescribed by the Stature—this is an important 
point to be borne in mind in the further consideration of this 
case. 

When the Sheriff’s deed was tendered, it was proven by Ea- 
son Smith, that he had searched the Sheriff’s and Clerk’s offices 
for the fi. fas. under which the land was sold, and could not find 
them; that Morgan, the Sheriff who sold the land, was out 
of the State, and that his predecessor was dead, and the execu- 
tions could not be found among his papers. Willis A. Hawkins 
testified that he had inquired of the presiding Justices of the 
Peace for the district in which the judgments were obtained, but 
could not find the executions. John Shepherd, a Justice of the 
Peace, for the district in Washington County where the fi. fas, 
issued, swore that he had in his possession the docket containing 
an entry of the judgments upon which the executions issued, 
that sold the land, from which it appeared that the judgments 
were rendered at the August Term preceding the Sheriff’s sale. 

Counsel for the defendant objected to the reading of the She- 
tiff’s deed, on the ground that there was no proof of any exe- 
cution or judgment authorizing the sale, or that the ji. fas. were 
ever levied by the proper officer; and for the further reason, that 
the plaintiff had not shown sufficient diligence in searching for 
the executions, so as to enable him to rely upon secondary evi- 
dence. The Court overruled all the objections to the testimony, 
‘whereupon counsel excepted. 

[1.] As to what degree of diligence in the search for written 
instruments is necessary, it is impossible to define, as each must 
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depend very much on its particular circumstances. In general, 
the party is expected to show that he has, in good faith, exhaust- 
ed all the sources of information and means of discovery which 
the nature of the case would naturally suggest, and which were 
accessible tohim. Cowen’s note 861, to 1 Phil. Evid. 452. Rex 
vs. Morton,4 M.& 8.48. Rex vs. Castleton, 6 T. R. 236. 1 
Stark. Evid. 336, 360. And this we think has beendone. Re- 
course was had to the Magistrates who are the successors to the 
Justices who rendered the judgments, and who have the custody 
of the docket containing the entries of the judgments upon 
which the executions were issued. The Clerk’s and Sheriffs 
offices have been examined ; Morgan, the Sheriff who sold the 
land, is out of the State, and his successor dead. Upon inquiry 
the executions are not to be found among the papers of the lat- 
ter. 

Where else except in the possession of Smith himself, the 
purchaser at public sale, and party to the suit, are these docu- 
ments likely to be? We think the proof quite satisfactory to 
establish a reasonable presumption of the loss or destruction of 
these papers, and that his Honor Judge Warren, committed no 
error in deciding the preliminary inquiries as he did, and admit- 
ting the secondary evidence. 

[2.] And the recitals in the deed of the fi. fas. and the seiz- 
ure and sale of the property under them, is prima facie proof at 
least of the facts contained in the deed. 6 Ga. Rep. 188. 

The plaintiff next offered to read the depositions of John Cor- 
dery, the grantee, and one of the lessors of the plaintiff, to 
prove that the deed made by him to Lyon, was antedated, which 
was objected to, on two grounds: Ist, because the witness was 
jnterested, being a party to the record, and liable for costs; and 
2dly, because the attesting witnesses ought first to be resorted to. 

Counsel for plaintiff, to obviate the first objection, struck out 
the demise from Cordery, and the Court then permitted the de- 
positions to he read, and defendant’s counsel excepted. 

[3.] It is admitted, that the witness was incompetent at the 
time he was sworn. That being the case, we think it clear, that 
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the disability being subsequently removed, would not operate as 
a purgation of the proof previously taken. 

[4.] We think it equally clear, that the Court erred in hold- 
ing, that the attesting witnesses need not be produced. This 
has been a rule from the earliest times. It is laid down in For- 
tescue de Land. Leg. Ang. C. 32. In Rex vs. Harringworth, (4 M. 
& S. 352,) Lord Ellenborough said that the rule was as “fixed, 
formal and universal as any that can be stated in a Court of 
Justice.” And while he admitted in the same case, (p. 354,) 
that the subscribing witnesses might not in fact be the best wit- 
nesses, and that others might know more of the transaction than 
they, still as they were the “ plighied” witnesses, they must be 
produced on the trial. The knowledge they have upon the 
subject is presumed to be essential, and is therefore indispensa- 
ble. 

[5.] And so strictly has this rule been observed, that it has 
been held, that an acknowledgment by the obligor himself, that 
he executed the deed, or even the admission by the defendant 
in an answer to a bill filed against him for a discovery, will not 
dispense with the testimony of the subscribing witnesses ; and 
the reason assigned is, that a fact may be known to the subscrib- 
ing witness, not within the knowledge or recollection of the par- 
ty himself, and that he is entitled to avail himself of all the 
knowledge of the subscribing witness relative to the transaction. 

[6.] And the rule is precisely the same, whether the acknow- 
ledgment is offered as evidence against the party himself who 
made it, or against a third person ; or whether it is the founda- 
tion of the action, or comes in question collaterally as apart of 
the evidence in the case. 1 Dougl. 216. 2 East:487. 4 Ibid, 
53. 5 T. R. 366. 7 1b.267. 4 Esp. N. P. C. 30. 

['7.] To this rule there are some exceptions, as 1, where writ- 
ings are thirty years old; 2, where the adverse party producing 
the writing takes an ‘interest under it ; 3, “where the attesting 
witness is not to be had, on account of death, incompetency 

‘from insanity, or from infamy of character, or in case of ab- 
sence in a foreign country, or out of the jurisdiction of the 
Court. But it is not pretended that this case fell within any of 
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these exceptions. Indeed, the presiding - Judge maintained, that 
Cordery was equally as competent as the two attesting witnesses, 
to prove that the deed was antedated. 

[8.] Complaint is made against the charge of the Court, on 
the ground that it was not sufficiently full, and for that reason 
was calculated to mislead the Jury. We see noerrorin it. On 
the contrary, we think the case was fairly submitted to the Jury, 
upon the law and the facts as testified to; and the judgment will 
not be reversed, provided the charge is legal in itself, for the 
reason that it was not full enough. In such case it is proper to 
ask an additional or explanatory charge. 

[9.] It only remains to determine whether a new trial should 
be granted, because the testimony of Cordery was improperly 
admitted. He swore that the deed made by him to Lyon, was 
executed after the executions were issued which sold the land, 
and that, therefore, it was antedated. But whether it was or 
not, is wholly immaterial. If the ji. fas. were not paid off, 
when the land was sold under them and bought by Smith, his 
deed must prevail, inasmuch as the other, no matter when made, 
was not recorded within time, and the Court fully submitted 
this question to the Jury; for he instructed them distinctly, that 
if the executions were discharged before the sale, the Sheriff’s 
deed was void, and conveyed no title to the purchaser. And up- 
on this single point, after all, this case turns ; and I repeat, that 
the date of the deed from Cordery to Lyon, and about which 
Cordery was examined, had nothing to do with the true and only 
issue. For whether the conveyance to Lyon was before or af- 
ter the judgments against the vendor, still if it was not recorded 
until many years after its execution, and after the regular regis- 
tration of the other conflicting deed, the Sheriff’s title is entitled 
to be preterred, provided the executions were subsisting and un- 
satisfied at the time of the sale ; and this fact the Jury, by their 
verdict, have found to be true. 

[10.] Ithas not been denied in the argument, but that a pur- 
chaser ata sale on execution, who has his deed first recorded, 
will gain the same preference over a prior unrecorded convey- 
ance, as if he had boughtdirectly from the debtor himself. For 
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the effect of a sale by the law in this respect, is just the same 
as if made by the individual whose agent or trustee the officer 
becomes, to make the transfer. All the defendant’s estate is 
sold. The purchaser takeshis place. ‘The mischief of an unre- 
corded deed is the same to him as to a private purchaser. He 
examines the title, and from any thing that appears, the defend- 
ant is the undisputed proprietor, while, in fact, there is an out- 
standing deed from him, which would sweep off the property. 

Upon the whole, our opinion is, that the judgment of the Cir- 
cuit Court be affirmed. 





No. 37.—ALExANDER H. Cooper, executor of Reuben B. Pat- 
terson, deceased, plaintiff in error, vs. Gzorce D. Buakey, 
guardian, and trustee, &c. defendant in error. 


[1.] When a testator by his will directed one of his slaves to be removed to 
a State in which the laws would allow of her manumission, and there be 
manumitted, and also bequeathed the sum of two thousand:dollars to said 
slave, to be invested by a trustee appointed for that purpose, for the bene- 
fit of such slave, when manumitted, as directed by his said will: Held, 
that the direction and bequest contained in the will, did not violate the 
policy of the laws of this State, which prohibit domestic emancipation of 
slaves; but that it is lawful for a testator to direct that his slaves may 
be taken out of this State into any other State or country where the law 
‘authorizes it, and there emancipate them, and provide for thcir maintain- 
ance and support. The case of Vance vs. Crawford re-examined and re- 
affirmed. 


In Equity, in Muscogee Superior Court. Decision on de- 
murrer, by Judge Iverson, May Term, 1851. 


Reuben B. Patterson died testate. The second and third 
clauses of his will read as follows: 
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“* Item second. Itis my wish and desire, that Sophy, a color- 
ed girl, (now three years old since the 9th of June, 1848,) the 
daughter of my woman Margaret, be not considered as a part 
or parcel of my estate; and that my executor deliver the said 
girl Sophy, to my friend, George D. Blakey, of Rural Choice, 
Logan County, State of Kentucky, who I hereby nominate and 
appoint guardian of the said girl Sophy ; and it is my wish and 
desire that the said George D. Blakey shall take the girl Sophy 
to his residence in Kentucky, and as soon as she can be manu- 
mitted by the laws of said State, to have it done; but should the 
laws of Kentucky be adverse to manumission of the said girl 
Sophy, that he take her to such a State where she may be manu- 
mitted and become free. J also wish and desire, that the said 
George D. Blakey shall superintend the education of said girl 
Sophy, and that she remain under his care and control until she 
is sixteen years of age, unless (with his consent) she marries. 

Item third. I hereby give and bequeath to Sophy, a colored 
girl, (as named in the second item) the daughter of my woman, 
Margaret, the sum of two thousad dollars in cash, the same to 
be on interest from the day of my death; and I hereby appoint 
my friend George D. Blakey, heretofore named, as trustee for 
the said girl Sophy. It is my wish and desire, that the trustee 
invest the said sum of money in the stocks of some safe State, 
and the interest of said sum be applied to the education and 
support of said girl Sophy. I also desire, that should the said 
girl Sophy marry, that my friend George D. Blakey purchase a 
homestead (in some State where the laws will permit) for the use of 
the said Sophy and her heirs, where she may enjoy the benefit of the 
same in her own right, and such other property as may be neces- 
sary for the use and comfort of herself and family. I also desire, 
that in case the said Sophy should die without issue (except in 
case of her marriage) then and in that case the said sum of 
money to go to, and become the property of the said George D. 
Blakey. Itis also my wish and desire, that should my friend 
George D. Blakey, refuse to act as guardian and trustee of the 
person and property of the said girl Sophy, that he appoint some 
known, discreet and proper person, who will carry out my 
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wishes and desires. I also desire and wish, that said Sophy be 
carried free of charge or expense, to the residence of my friend 
George D. Blakey, in the State of Kentucky.” 

George D. Blakey, as guardian and trustee for the girl 
Sophy, filed a bill against Cooper, the executor, praying an 
account of the legacies included in the second and third items 
of the will. 

The defendant, Cooper, demurred to the bill, on the ground 
that these clauses in the will were void under the Acts of 1801 
and 1818, providing against the manumission of slaves. 

The Court overruled the demurrer, and this is the error as- 


signed. 
Benniné, for plaintiff in error. 
H. Hort, for defendant in error. 
By the Court—WanrneEr, J. delivering the opinion. 


[1.] The objections urged against the will of the testator in. 
this case, are precisely the same as were urged before this Court, 
inthe case of Vance vs. Crawford, in opposition to the will of 
Marshall Keith. It was held by this Court in that case, that it 
is not against the policy of the State of Georgia, for the owner 
of slaves to remove them out of the State for manumission, and 
that he may direct it to be done by will. In the case of Jordan 
vs. The Heirs of Bradley, (Dudley’s Rep. 170,) the same decis- 
ion was made by the Judges in convention. We have examin- 
ed the question as decided in both of the cases above referred to, 
and with increased confidence, re-affirm the judgment of the 
Court in Vance against Crawford. In that case, as in this, there 
was a bequest to the slaves by the testator of a portion of his 
property, which was held to have been a valid bequest. 4 Geo. 
_ Rep. 446. 

Let the judgment of the Court below be affirmed. 


von x 34 
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No. 38.—Wsa. M. Harpwicx and Tuomas GuizBert, plaintiffs 
in error, vs. James THomas and others, defendants in error. 


[1.] Whatis usually known as a creditor’s bill will lie in Georgia. 


[2.] If there has been a fraudulent sale of the effects of the estate by collu- 
sion between the removed executor or administrator and the purchaser, 
the administrator can, at Common Law, proceed against the removed ex- 
ecutor or administrator and the purchaser, and set aside such sale, and col- 
lect in the effects so fraudulently sold. 

[3.] When an executor or administrator is removed, and an administrator 
de bonis non is appointed, at Common Law, he can only administer upon the 
estate unadministered, and cannot ‘call the removed executor or adminis- 
trator to account. 

[4.] By the Act of 1845, the removed executor or administrator is made lia- 
ble to account with the administrator de bonis non, and he may proceed 
against him and compel him to account. 

[5.] Since the Act of 1845, the creditors cannot sue to collect in the assets of 
the estate and cause them to be applied, when there is an administrator 
de bonis non, or call the removed executor or administrator to account, 
unless the administrator de bonis non is insolvent, or colludes with the 
debtors, or refuses to sue; or unless shey show some other ground which 
will warrant a Court of Chancery to interfere in their behalf. 

[6.] Where in such a suit, they rely upon the refusal of the administrator 
de bonis non to sue, they must expredsly charge that he has so refused 
after a request that he should institute suit, or charge such facts, as show 
such neglect. or omission to sue, as raise a presumption that he has refused 
to sue, and that their just rights as creditors, are endangered. 

[7.] An averment “that he has not brought suit, although requested so to 
do,” held not to be sufficient. 


In Equity, in Stewart Superior Court. Decision on demur- 
rer, by Judge Iverson, May Term, 1851. 


Micajah Thomas, a judgment creditor of Darius Gilbert, de- 
ceased, and others who were creditors by note, filed a bill in be- 
half of themselves and other creditors of said Gilbert, against 
Thomas Gilbert and William M. Hardwick, charging among 
other things, that Darius Gilbert died in the County of Hancock, 
testate, leaving Wm. M. Hardwick and Thomas Gilbert as his 
executors ; that Hardwick alone qualified, although in all of his 
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transactions as executor, the bill charged he was counselled 
and directed by Thomas Gilbert ; that the estate, real and per- 
Sonal, that went into the hands of said Hardwick, as executor, 
was worth at leastthe sum of $75,000; that among other things, 
was a valuable tract of land, lying in Baker County, worth $20,- 
000, all of the purchase money for which, had not been paid by 
said Darius Gilbert; that the executor, by his bad and fraudu- 
lent management, failed to pay up the balance, and the land 
was sold by the Sheriff, for the nominal sum of $200; that 
instead of selling the property and paying the debts within 
twelve months, he failed to sell the property until more than 
twelve months had elapsed, and when many suits against the 
estate had been prosecuted to judgment; that when the negroes 
were exposed to sale, there was very little specie or specie 
funds in Stewart County; that the advertisement gave no inti- 
mation to persons wishing to purchase, that the sale would be 
for cash, instead of on credit for twelve months, as is usual and 
almost universal in sales by executors and administrators ; that 
on the day of sale, and by mutual agreement between Thomas 
Gilbert and said Hardwick, it was determined that said property 
should be put up for cash and payment demanded in specie ; and 
at the same time it was privately agreed and understood between 
them, that Gilbert might bid on credit, thereby enabling him to 
purchase the property at a reduced price, on the promise of Gil- 
bert that the purchases thus made should enure to the benefit of 
the sister of said- Hardwick, the widow of said Darius Gilbert, 
deceased ; that many of the creditors attended the sale and pro- 
tested against the terms ; and also proposed to purchase on their 
claims, which proposition was rejected, unless they would agree 
to settle and receipt the claim in full, by purchasing to the 
amount of fifty cents in the dollar; that by these means the 
property was sold at prices much below the real value, and 
Thomas Gilbert became the purchaser of most of the negroes, 
and Hardwick himself, and by his agents, became purchaser of 
~ others ; that Gilbert did not pay the cash, nor had he paid in 
full when Hardwick was removed from his trust as executor ; 
that Gilbert by misrepresentations to Hardwick himself, induced 
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him to make titles to the property without receiving the pur - 
chase money, and has since refused to pay it at all; that not- 
withstanding property to the amount of $20,000 was thus sold, 
yet Hardwick and Gilbert with the funds in their hands, permitted 
lands in Hancock County, worth $10,000, as well as the land in 
Baker, to be sold by the Sheriff under execution at prices ruinous 
to the estate ; that Hardwick, under the advice of Gilbert, fraudu- 
lently procured himself to be dismissed as executor, in September 
in 1843, and that at January Term, 1847, administration de 
bonis non, cum, §c. was granted to Henry Rogers of Hancock 
County ; that Rogers has collected none of the assets, and “ has 
not brought suit against Hardwick and Gilbert, although request- 
ed so to do;” that Hardwick is insolvent; that letters testa- 
mentary were granted first in February, 1841; that none of 
the complainants were present at the fraudulent sale com- 
plained of, (living at a distance from Stewart County,) and 
that they never heard of the fraud until within twelve months 
previous to the year 1847, when they filed their bill in Hancock 
Superior Court, against Hardwick, Gilbert and Rogers, which 
bill, in April, 1848, they were compelled to dismiss. This 
bill was filed January, 1849. The prayer of the bill was 
for an account by Gilbert and Hardwick, and to set aside the 
fraudulent sales complained of. 

To this bill, Thomas Gilbert, by his counsel, demurred, on the 
following grounds: 

Ist. For a want of Equity. 2d. Because Henry Rogers, 
administrator, &c. is a necessary party, and not made so by the 
bill. 

3d. Because there is no privity between the complainants and 
defendant, Gilbert. 

4th. Because complainants are not the proper parties to seek 
this discovery and relief from defendant, but Rogers, administra- 
tor, &c. is the proper party. 

5th. For multifariousness. 

6th. The Statute of Limitations. 

7th. That Gilbert has been in possession of the negroes more 
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than four years, without any notice of the existence of any judg- 
ment. 

8th. Because of a misjoinder of complainants, there being no 
joint right, but each having a separate right, independent of the 
others. 

9th. Because none of the complainants are judgment credit- 
ors, except Micajah Thomas. 

10th. Because the billis indefinite, vague and uncertain. 

Upon hearing the demurrer, the Court overruled all the grounds 
except the second, which was sustained. ‘To this decision of 
the Court overruling the demurrer, counsel for defendants except- 
ed, and the errors are assigned thereon. 


Bennine and Hort, for plaintiffin error. 
THomas & Downine and B. Hit, for defendant. 
By the Court——Nispet, J. delivermg the opinion. 


[1.] We do not doubt but that what is usually called a cred- 
tor’s bill in a proper case made, will lie in Georgia. The con- 
trary was assumed in the argument of this and other cases at 
the present term. The point being overruled in a previous 
case, was not pressed in this. The argument to sustain our 
opinion on this head, will doubtless appear in its proper place. 

The demurrer to this bill must be sustained on one vital point. 
On that account, we render no judgment upon the other specifi- 
cations. 

[2.] The bill makes, in my judgment, a strong case for relief. 
If the facts charged be true, it would be a just reproach to a 
Court of Chancery, if it could afford no relief. Whilst this is so, 
itis at the same time too clear for doubt, that these complain- 
ants cannot recover on this bill. The bill is filed by creditors 
of Darius Gilbert, deceased, to compel the removed executor, 
Hardwick, and one Thomas Gilbert, to account for certain pro- 
perty belonging to the testator’s estate, which fraudulently came 
into the hands of Thomas Gilbert, with the assent and through 
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the collusion of Hardwick, before he was removed. The charge 
of fraudulent combination between Hardwick and Gilbert, is 
made with quite sufficient certainty. Moreover, Hardwick is 
charged to be insolvent. The complainants seek the aid of a 
Court of Equity, to get at this property in the hands of Gilbert. 
That the property of this estate in the hands of any one who has 
paid nothing for it, should be applied to the payment of its just 
debts, is incontrovertible. But the difficulty here is, that the 
creditors, according to their own averments, are not entitled to 
sue. They are not the parties entitled to sue, but under special 
circumstances, which their bill does not show to exist. Asa 
general rule, creditors cannot sue the debtors of an estate, nor 
can adebtor be madea defendant toa bill, at the instance of a 
creditor against the executor, unless there be collusion, insol- 
vency, a refusal to proceed to collect the assets, or some other 
special facts to warrant it. 3 Kelly, 581, and authorities there 
cited. Itis the privilege and the duty of the executor and ad- 
ministrator, to collectdebts, pay debts, distribute and finally set- 
tle the estate. The law devolves this trust upon them, and they 
must execute it at the peril of a personal liability. They are as 
well made chargeable by acts of omission as of commission. 
And if an executor or administrator neglects to bring suit to re- 
cover assets, which are in law the property of the estate, and 
which are within his cognizance, he is guilty of a devastavit. 
Now, the law does not divide the power over the estate between 
him and the creditors, and thus lessen his means of executing 
his trust. Nor will it relieve him from responsibility, by dividing 
it with others. Much less will it hold him to the responsibility 
of a proper administration, when others not under his control 
are authorized to take part in the administration. For very 
good reason, therefore, the law will not permit the creditors to 
come in between the representative and third persons who are 
debtors to the estate, or who hold possession of property belong- 
ing to the estate, and collect the debts, and appropriate the pro- 
perty in satisfaction of their claims. Such a right on their 
part, would disorganize the beautiful system of the law of ad- 
ministration. It would not, with such right, as now it confessed- 
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ly does, work justly, so far as the executor or administrator is 
concerned, nor safely, so far as creditors, legatees and distribu- 
tees are concerned. But there are exceptions tothe rule. If 
the representative is insolvent, so as to endanger the funds of 
the estate when collected, or if he colludes with the debtors to 
defraud the estate, or if, being required to sue to collect them in, 
he refuses to do so; or if, on any other account, the creditors are, 
in the view of a Court of Chancery, likely to lose their debts un- 
less permitted to sue, then are they admitted into a Court of 
Chancery in their own names and one side of the legal represen- 
tation, for the purpose of collecting and applying assets. They 
are soadmitted, only upon an exhibition of the grounds which 
bring them within any of the exceptions to the rule. That is, 
they must make a proper case, or they will not be heard. ‘These prin- 
ciples are applicable to thiscase. Hardwick, the only qualified 
executor to the will of Darius Gilbert, was removed by the judg- 
ment of the Court of Ordinary, and Henry Rogers was appointed 
administrator de bonis non, with the will annexed. 

[3.] At Common Law, Rogers became the representative of 
the estate, with full powers to settle it so far as it was unadminis- 
tered, but without power at Common Law to call the removed 
executor to account. 1 Kelly, 78. 5 Geo. Rep. 58. Even at’ 
Common Law, however, if the removed executor has colluded 
with a purchaser at a sale, as is charged in this bill, I do not 
doubt but that the administrator de bonis non, could pursue the 
property and collect it in. A fraudulent sale could not be held 
an administration by the removed executor. 5 Geo. Rep. 59. 

(4.] However, by the Act of 1845, itis expressly made the duty 
of the removed executor or administrator, to account to the admin- 
istrator de bonis non. Cobb’s New Dig. 335. By the combined 
operation, therefore, of the Common Law andthe Act of 1845, 
the Administrator de bonis nun, Mr. Rogers, was the representa- 
tive of Darius Gilbert’s estate, with full power to sue for the pro- 
- perty in the hands of Thomas Gilbert; to have the sale to him 
set aside ; to collect all debts due to the estate, and to call Hard- 
wick, the removed executor, to account. 
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[5.] Indeed, all this he is bound to do. The creditors, there- 
fore, have no better right to sue in this case, than they would 
have in case of an unremoved, living executor or adminis- 
trator. ‘They are not entitled to sue unless Rogers is insolvent, 
or colludes with Thomas Gilbert, or refuses himself to sue, or 
unless some other equitable ground is shown to exist, which 
would warrant it. The bill does not charge that he is insolvent 
—it does not charge that he colludes with Thomas Gilbert, or 
any body else, nor does it charge any ground upon which they 
can be exempted from the common rule. 

[6.] It is claimed by the counsel for the defendant in error, 
that it does charge a refusal to sue. If it does, the complainants 
are properly here. We do not think that it shows a refusal to 
sue, or such neglect to sue as demonstrates a refusal. The 
only averment in relation to this matter, is as follows: 

[7.] It states that he (Rogers) has collected none of the as- 
sets, “and has not brought suit against Hardwick and Gilbert, 
although requested so to do.” We hold that this averment 
being taken as true, does not prove that Rogers has refused to 
sue. I do not consider that it would be a safe rule to allow 
creditors to sue upon this ground, unless it is clear from the bill 

‘that the executor or administrator has refused to sue. His refusal 
would be established by an averment in so many words, that he 
had been requested to swe and had refused to sue. ‘The averment here 
falls short of this. Itis that he has not brought suit although requested 
so todo. It may be true that he had been, at the time of suing 
out complainant’s bill, requested to sue, and it may be true that 
he had not at that time brought suit, and notwithstanding he 
might not have refused to sue. The request to sue may have 
been made but an hour before complainant’s bill was filed in 
office, and although at that time he had not brought suit, he may 
have sued the next hour or day. A mere demand will not do, 
nor will the fact, coupled with a demand, that at the time of fil- 
ing the bill, the executor had not sued, be sufficient. The 
Court cannot thence infer a refusal to do his duty; it cannot 
thence infer that the rights of the creditors are in jeopardy, un- 
less they are permitted tosue. From aught that this bill exhib- 
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its, the administrator de bonis non may have been quite vigilant. 
It does not appear when he had knowledge of this fraudulent 
sale to Thomas Gilbert. Facts should be so stated as to enable 
the Court to see that he has really declined to fulfil the obliga- 
tions of his trust. As I said before, if he expressly declines to 
proceed, this Court will take him at his word and hold the cred- 
itors at liberty to interfere. So too, a refusal to sue may be in- 
ferred from long neglect to sue, after a knowledge of the rights 
of the estate in the premises. Here, however, it is necessary to 
be guarded. Not suing within any stipulated time, ought not, 
per se, to admit the creditors to a right of action. The omis- 
sion to sue, should be for such a length of time, and under 
such circumstances, as will raise the presumption that the rep- 
resentative had declined to sue, and that unless the creditors 
were allowed to proceed, their just rights will be endangered. 
The facts upon which the complainants rely to take them out 
of the operation of the usual rule, should be pleaded with as 
much certainty as the other material facts. General statements, 
as in this case, are two vague for practical issues. Facts which 
are intended to demonstrate a refusal, ought to be so charged 
as to be issuable. It is impossible for us to say, admitting all 
that the complainants charge to be true, that they are entitled 
to be heard on this bill. 

The decision of the Court below must, therefore, be reversed, 
and the demurrer sustained. 


No. 39.—Srazorn Jones, plaintiff in error, vs. Wm. DouGHER- 
ty, defendant in error. 


' [1.] The Judge of the Superior Courts in this State, isclothed with the same 
powers as to interlocutory orders and provisional proceedings in Equity, 
as are usually exercised by the Chancellor in England, until the cause is 
set down for trial on the merits. 
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[2.] A temporary or ad interim receiver may not only be appointed before 
answer, but even before the subpena to appear and answer has been serv- 
ed, when it is shown that immense danger would ensue unless the proper- 
ty were taken under the care of the Court. 

[8.] The affidavit of the party alone may be a sufficient verification of the 
facts, to authorize the appointment of a receiver. 

[4.] Isan assignment by a debtor of a part of his property to trustees, for the 
benefit, first, of such creditors as should, within a given time, execute a 
release, and the surplus, if any, to the other creditors generally valid ? 
Quere ? 

[5.] A deed void as to creditors may, nevertheless, be good between the 
parties. 

[6.] Creditor’s bills may be entertained in Georgia, there being nothing in 
the Constitution or laws of this State repugnant to such proceedings. 

['7.] Assignments by debtors for the benefit of creditors, are, in a peculiar 
sense, the objects of Chancery jurisdiction. 

[8:] The remedy at Law is generally in such cases wholly inadequate as a 
measure of full relief. 

[9.] Where there is a trust fundin danger of being wasted or misapplied, a 
Court of Equity will interfere, upon the application of any of the creditors, 
either in his own behalf or in behalf of himselfandthe other creditors; and 
by the appointment of a receiver, or in some other mode, grant relief. 


[10.] If the trustee omits to act when required by duty to do so, or is 
wanting in necessary care and diligence in the due execution of the trust 
which he has undertaken, a Court of Equity will interpose. 

[11.] If a judgment creditor files his bill to enforce a trust executed by his 
debtor, for the benefit of his creditors generally, it isa virtual waiver of his 
legal lien. 

[12.] Where the conveyance is made by the debtor directly to the credi- 
tors, the assent must be given at the time of the assignment ; but if the as- 
signment be to trustees for the use of the creditors, the legal estate passes 
and vests in the trustees, and Chancery will compel the execution of the 
trust for their benefit. 

[18.] When the deed is for the payment of the creditors, their assent will 
be presumed unless their dissent be expressed. 

[14.] It has been held that if the creditors are not parties or privies to the 
deed and the trustee has not dealt with them in performance of its provi- 
sions, that the deed operates merely as a power to the trustee, andis revo- 
cable by the debtor; but the revocation must’ be made before the credi-. 
tors have affirmed the trust by filing their bill to enforce it. 

{16.] An assignment to creditors for the payment of their debts, or to 
trustees for that purpose, cannot be said to be, without consideration, es- 
pecially if one of the trustees be himself a creditor, and the conveyance 
purports to be founded upon a consideration however small. 
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[16.] The death of the debtor does not operate as a revocation of the 
trust. 





In Equity, in Muscogee Superior Court. Decision by Judge: 
Iverson, at Chambers, April 9, 1851. 


On the 3rd day of March, in the year 1851, Wm. Dougherty, 
in behalf of himself and other creditors of Daniel McDougald, 
deceased, filed a bill returnable to Muscogee Superior Court, 
against Seaborn Jones, charging, that on the 25th day of Au- 
gust, 1846, Daniel McDougald made an assignment of a very 
large amount of property, consisting of lands, negroes, debts 
and obligations, and other valuable interests, to Seaborn Jones 
and Robert B. Alexander, (since deceased,) to hold as trustees 
for the benefit of all his creditors, giving preference to such as 
within six months thereafter should file with said trustees a re- 
lease in full of said McDougald; that on the same day said 
trustees accepted the trust in writing ; that in September, 1849, 
McDougald died largely indebted ; that said Jones and Alex- 
ander, regardless of their duties and obligations as trustees, had 
wholly tailed to execute the trust, but on the contrary permitted 
said McDougald from the time of the execution of the said deed 
to the time of his death, to control, use and enjoy the property 
assigned ; to sell the same at pleasure, and receive and apply to 
his own use the rents, issues and profits; keeping also the title 
deeds to the same—the said trustees never having demanded 
either the property or the title papers; that since the death of 
McDougald the trustees have been equally as negligent—permit- 
ting the property to go into the possession of the widow of the 
said McDougald, Duncan McDougald and Alex. McDougald, 
(who hadknowledge of the trust,) and who have received the rents, 
issues and profits of the said property, amounting to the sum of 
$8,000 per annum; that said Jones was much involved in his own 
private matters at the time of the execution of the assignment, and 
that many judgments and a large mortgage are still unsatisfied 
' upon the records of said County; that said Jones claims title 
to a portion of the property assigned, adverse to the interest of 
the creditors, and claims himself to be a creditor to a large 
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amount, and that said Alexander is now dead. The bill farther 
charged that the administrator of McDougald, in the State of 
Alabama, was about to sell some of the lands assigned, lying in 
that State; thereby creating an adverse title, and embarrassing 
the execution of the trust; that the trust property was becom- 
ing much exposed, unprotected, wasted aud scattered, and re- 
quired the immediate interference of the Court. 

The prayer was for an account—the removal of said Jones as 
trustee, and the immediate appointment of a receiver to take 
charge of the property and execute the trust. 

The bill was verified by the usual affidavit of the complain- 
ant. 

The presiding Judge granted an order requiring the defend- 
ant, Jones, to appear on 15th March, 1851, and show cause 
why the prayer for a receiver should not be granted—a copy of 
the bill being served on him in themeantime. The hearing was 
postponed until the 3d day of April, at which time Jones ap- 
peared by his counsel, and showed for cause— 

1st. That the Judge had no power to make such appointment 
in vacation. 

2d. That if the Judge had such power, he could not exercise 
it at that early stage of the case, nor before the answer of the 
said Jones had been filed. 

3d. That if he could exercise it at that stage of the cause, 
still he could not exercise it in the particular case made by the 
bill, for the reasons, 1st, that the facts set forth in the bill were 
not sufficiently verified or proved—more being required for that 
purpose than the bare oath of the said Dougherty appended to 
said bill; and 2d, that if sufficiently verified, the facts did not, in 
themselves, constitute sucha case as would justify the said Judge 
in appointing said receiver as prayed for, in said bill. 

On the 9th of April, 1851, the Judge below overruled the 
showing, and granted an order appointing Adolphus S. Ruther- 
ord as receiver. 

This order is assigned as error. 


H. L. Bennine, for plaintiff in error. 
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I. 1. A receiver will not be appointed before answer. 3 Dan. 
Ch. Pr. 427,79. 2 Story’s Ej. §§835,’6. 4 Ga. R. 423, 4,5. 

2. The Court appoints with great reluctance. 16 Ves. 70. 
3 Dan. 406, ’7. 

3. The bill does not allege any fear, on the part of plaintiff, 
of loss to himself. 2 Story’s Ey. 826. He could not fear for 
others, and yet he would bind them. 1 Story’s Ey. 549. Sto. 
Eq. Pl. §99. 

4, A creditor’s bill does not lie in Georgia. See brief in 
Gilbert vs. Thomas and others, at this Court. 

5. There is no allegation of numerousness. Sto. Ey. P. §95. 

6. The remedy is adequate at Law. Pr. Dig. 447. 7 Ga. 
Rep. 209. 2 15.154. 916.3. Though it is alleged that the 
estate is insolvent, all debts being taken into the account, it is 
not alleged that it is not able to pay this judgment, obtained 
before deed of trust. 

7. Equity will not aid a judgment creditor till he has ex- 
hausted his remedies at Law. 2 Kelly, 452. 4 1d. 322, 723. 

8. It never aids one by appointing a receiver, when he has a 
right which he can assert at law. 3 Dan’l. 416, 401, ’2, 74, 6, 
7, 22. 1 Jac. & Wal. 657,16, Ves. 70. 2 Sto. Eq. §836. 

II. No right has vested in defendant in error, under the deed 
of trust. 

1. There is no express assent of the creditors, or any credi- 
tor to the deed, and one will not be implied, unless such assent 
should appear to be to theirinterest. 2 Sto. Ay. Sec. 1086, a 
2 Mylne & Keen, 492. Lewin on Trusts, 107, 108 marg. 

2. The complainhnt D. has not waived or relinquished his 
judgment lien. Cook on Trust, 396 marg. 1 Phil. 694. 2 


Beav. 385. 

3. The deed of trust is void, by the Act of 1818, against pre- 
ferring creditors. 3 Kelly, 151. (Quoting whole Act of 1818) 
158. 

4, The deed not having been assented to by any creditor, 
amounted to no more than a power for the benefit of the maker, 
McDougald deceased, and was revocable by him in his lifetime. 2 
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Sto. Eg. §1036 6. 1045, 46. 1196, 982, and note 3. 2 
Mylne & Keen. 

5. The relention by McDougald, of the whole property and 
title papers, &c. in his own hands, and the sale of some of it 
was in fact an implied revocation. Sto. Agency, §474, 75. 
The bill alleges that McDougald kept possession of the prop- 
erty and title papers. Deed was made in 1846. McDougald 
died in September 1849. Alexander died before this bill was 
brought. 

6. At all events the power was revoked by his dying before 
the assent of any creditor. Story’s Agency, §488. As it was 
not a power coupled with any interest in the agents, Jones and 
Alexander. Jb. §489. Hunt vs. Rousmanier’s administrators, 8 
Wh. 174—quoted fully in Story’s Agency, pages 622, 3, °4. 

7. Moreover, if not revoked before it was revoked by the 
death of Alexander, one of the jointagents. Story’s Agency, §42. 
9 Ga. R. 369. Sug. on Powers, 143-4, marg. 

8. Or his executors, &c., are necessary parties to the bill. 
(See deed of trust.) 

9. At least Jones could do nothing of himself without their co- 
operation. It was after A.’s death before Dougherty applied to 
Jones, &c. 

10. The original plaintiff in fi. fa. acquiesced in the acts 
complained of, relying for many years upon the large levy, and 
these years covering the time in which the acts were committed. 
Walker vs. Symonds, 3 Swans. 64. 

11. But if that plaintiff did not, still the transfer carried with 
it to the transferree no right to complain of torts, &c. 4 Ga. 
R. 484, °5, °6. 

III. The bill is to collect a debt against the estate, and the 
administrator. Mrs. McDougald, as administratrix, is not a patty. 

2. If a party, she is sued too soon, before her 12 months ex- 
emption are out. Pr. Dig. 229. 

3. No misconduct on her part is alleged as a ground for dis- 
pensing with the Statute. 

4. It appears from the inventory that she has ample assets to 
pay this judgment. 
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W. Doveuerry, for defendant in error. 


The defendant in error insists that trusts of this character, to 
wit: for the benefit of creditors, are, in a peculiar sense, the ob- 
jects of Equity jurisdiction. 2 Story’s Eg. Jur. §1073. 

The general rule is, that when application is made for the re- 
moval of a trustee, and the appointment of a new one, ina 
proper case made, to wit: that the property has been misappli- 
ed, or is in danger in the hands of the existing trustee, or when 
he has been guilty of laches or other misconduct in administer- 
ing the trust, a Court of Equity will appoint a receiver. Hill on 
Trustees, 191, 212, 525. 2 Story’s Eq. Ju. §§835, 836. Mid- 
dleton vs. Dodwell, 13 Ves. 266. Scott vs. Beecher and Wife, 4 
Price, 137. Hart vs. Crane, 7 Paige, 37. Calhoun vs. King, 5 
Ala. 523. Conah vs. Sedgwick, 1 Barbour’s Rep. 210. Harris- 
son vs. Mock, 10 .4la. 185. Lewin on Trusts, 597. At page 303 
8 vol. Law Library. Jenkins vs. Jenkins, 1 Poige, 243. Blood- 
good vs. Clark, 5 Paige, 577. 

That the application to the Court of Equity must be by bill, 
filed by some of the creditors in behalf of themselves and the 
other creditors. Story’s Eq. Pl. §§102, 216. 

It is not necessary, in order to entitle the creditors to take un- 
der the assignment in this case, that they should be technical 
parties thereto, or formally accept the deed; the acceptance of 
the trustees is sufficient, and the acceptance of the creditors will 
be presumed until the contrary appears, if there be no stipula- 
tion for a release, or other condition in the deed which way not 
be for their benefit. 2 Story’s Eq. Ju. §§972, 1036 a., 1045. 
New England Bank vs. Lewis, 8 Pick. 113. Halsey vs. Whiting, 
4 Monr. Rep. 206. Egbert vs. Wood, 3 Paige, 517. WNVichol vs. 
Munford, 4 Ch. R. 522. Small vs. Morewood, 9 Barn. & Cress. 
300. Marbury vs. Brooks, 11 Wheat.'78. Cunningham vs. Free- 
born, 11 Wend. 241. Kent’s Com. vol. 2, 533, and notes. Lew- 
in on Trusts, 110, at page 56, of vol. 8, Law Library. 


By the Court_—Lumpxiy, J. delivering the opinion. 
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The error assigned in this case is, Ist, in overruling the show- 
ing made by Jones, the trustee of McDougald, against the ap- 
pointment of a receiver in his stead. 2d, in the appointment of 
Adolphus S. Rutherford as such receiver. 

[1.] At the hearing, it was insisted that the Judge had no 
power to appoint a receiver in vacation. As this ground is no 
where noticed in the very able and ample brief of the counsel for 
the plaintiff in error, I might properly pass it by. I would re- 
mark, however, that the power here claimed, has been exercised 
throughout this State certainly since 1799, and probably from 
1792, when the Superior Courts in Georgia were first clothed 
with Equity powers in certain cases. <A practice so uniform and 
universal, must rest, it would seem, upon some legal foundation, 
and could not have originated in mere judicial caprice. 

By the Rules in Equity, established by authority of the Act of 
December, 1821, (ew Digest, 452,) the Judge of the Superior 
Courts, at Chambers, has power to pass orders to compel the ap- 
pearance of non-resident defendants, to dissolve injunctions, to 
require security to be given upon applications for injunctions, 
according to the circumstances of the case, and upon such terms 
as he may deemjust and reasonable; they also provide, that 
bills may be revived by petition to the Judge at Chambers, or at 
a term time, and that he may order, in vacation, the originals of 
all deeds, writings and other exhibits, copies of which have 
been filed with the bill or answer, to be deposited in the 
Clerk’s office, for the inspection of the adverse party. 

And by Statute, the Judge of the Superior Courts is author- 
ized to grant writs of ne exeat, to restrain the person and property 
of the defendant, in certain demands not due, in favor of co-ob- 
ligors and securities, in behalf of minors and orphans, remainder- 
men and reversioners, until security is given for the payment 
of the demand, or the performance of the outstanding liability. 
New Digest, 525, 526. 

And I apprehend, that it may be assumed generally, that the 
Judge of the Superior Courts in this State is clothed with the 
same powers as to ad interim orders or provisional proceedings, 
as are usually exercised by the Chancellorin England, until the 
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cause is set down for trial on the merits, when these interlocutory 
orders are subject to be set aside or affirmed by the Jury, upon 
the evidence which may be exhibited. 

Indeed, this would seem to be a necessary corollary to the de- 
cision by this Court in Beall vs. The Surviving Executors of Foz, 
4 Ga. R. 425, 426. Wethere held, and I doubt not correctly, 
that we have not only adopted the whole system of English ju- 
risprudence, Common Law, and Chancery, suited to our condi- 
tion and circumstances, but that we have framed the necessary 
judicial machinery to give to that system a practical and benefi- 
cial effect, and that such is the office and duty of a Court of Equi- 
ty, and such was the object of the Legislature of 1799, in con- 
ferring Equity powers upon the Superior Courts. 

And with these passing observations, I shall dismiss this 
ground, which seems to have been abandoned on the argument. 

[2.] The next reason urged against this appointment is, that 
it was premature, it having been made before the appearance 
term of the cause, and before the answer of the defendant had 
been filed. + 

This point can best be settled by authority. 

Mr. Daniel, in his admirable work on Chancery Pleading and 
Practice, admits that strictly speaking, a receiver can only be ap- 
pointed after answer. And he states, that it seems formerly to 
have been held, that a receiver could not be granted before ; but 
he adds, that the rule was broken through by Lord Kenyon, in 
Vann vs. Barnett, (2 Bro. C. C. 158.) The Master of the Rolls, 
who sat for the Lord Chancellor in that case, declared, that al- 
though the motion for a receiver before answer,/was unusual, 
yet had it been necessary, that he would have made a precedent. 

It seems, however, that he was not reduced to this alternative, 
as Lord Thurlow had, several years previously, appointed a re- 
ceiver of an infant’s estate, upon the filing of the bil, and before 
a subpena to appear and answer had been served. Pitcher vs. Hil- 
liar, 2 Dick. 580. And Lord Bathurst, in a still earlier case, 
(Trinity Term, 1773, and before the date of our adopting  tatute,) 
granted a receiver before answer. Comptonvs. Bearcroft, 2 Bro. 
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C. C. 158, note. And Mr. Perkins, the American editor, states, 
that it is now the common practice to grant a receiver before 
answer, where fraud is clearly proved, by affidavit, or where it {is 
shown that immense danger would ensue, unless the-property 
were taken under the care of the Court. Citing Hargonin vs. 
Basely, 13 Ves. 105. Middleton vs. Dodswell, 1b. 266. Scottvs. 
Beecher, 4 Price, 346. Metcalf vs. Pulentorft, 1 Ves. & Beam. 
180. Not only will a receiver be appointed before answer, but 
in case of urgency, the Court will entertain the application before 
appearance. Farefield vs. Irvine, 3 Russ. 149. 

[3.] Butit is contended, that the facts set forth in the bill, 
were not sufficiently proved, to authorize the Court to act, and 
that the bare oath of the complainant is not enough. In many 
of the cases heretofore referred to, upon the other ground, the 
merits were verified only by the affidavit of the party. In Mid- 
dleton vs. Dodswell, the application for a receiver was not only 
made before answer, but upon the affidavit of the complainant, 
who was a residuary legatee of the estate. And while the Lord 
Chancellor very properly remarked, that the time had not come 
at which the executor was bound to put in answer, still as he ap- 
peared by counsel and commented on the affidavit of the other party, 
though he made none himself, that he would grant the order for a 
receiver. 

In the case of Curand vs. Chadwick, cited in a note to 2 Rus- 
sell, 63, the facts upon which the application for a receiver was 
founded, were made to appear from the affidavit of the complain- 
ant alone; and although the motion was refused in the first in- 
stance on other reasons, by the Vice-Chancellor, it is stated by 
the American editor, that the order was afterwards granted. 

The appointment here being temporary only, and not affect- 
ing the ultimate right, we hold that the discretion of the Court 
should not be controlled in acting upon the evidence before it. 

[4.] Weare now led to the main point made by the record, 7. 
e. that the facts alleged inthe bill, did not constitute such a case 
as would authorize the interference of the Chancellor, and un- 
der this head the specifications are various ; and as many of them 























AMERICUS, JULY TERM, 1851. 283 
Jones vs. Dougherty. 








involve important considerations, each deserves a separate ex- 
amination. 

1. It is contended in the first place, that the assignment itself 
is void. 

First, because the creditors are required, upon receiving their 
proportion of their debts, from the proceeds of the property, to 
execute and file, within a limited period, a complete discharge of 
their demands. 

And, secondly, because it is contrary to the provisions of the 
Act of 1818. 

The trusts declared in the assignment are, 

1st. That the trustees shall dispose of the property and col- 
lect the debts assigned. ; 

2d. Out of the proceeds pay the expenses of the trust, and 
retain adequate compensation to themselves. 

3d. To pay the residue to all such of the creditors (including 
indorsers and securities,) as would execute a release within the 
term of six months. 

4th. The rest of the estate conveyed, after the satisfaction and 
payment of the creditors who should release, to be appropriated 
to all the other creditors equally. 

The deed contains this further provision, that after the pay- 
ment of all the debts therein specifiéd, the surplus, if any, shall 
revert to the assignor. 

The question as to the validity of a stipulation for a release in 
an assignment like the present, has never been before this Court 
directly or collaterally. The adjudications in the Courts of our 
sister States, have been various, conflicting and unsatisfactory. 
In Ohio, New York, Maine, Connecticut, Louisiana and Missou- 
ri, assignments by a debtor of all his property to trustees, tor the 
benefit of such creditors as should, within a given time, execute 
a release, have been pronounced oppressive and void. 5 Ohio 
Rep. 293. 11 Wend. R. 187. 14 Johns R. 462. 1 Hop. Ch. 
Rep. 573. 5 Cowen, 547. 1 Ed. Ch. Rep. 77. 1b. 457. 6 
~ Conn. Rep.277. Ang. on Assignments, 113, 114. 13 Louisiana 
R. 457. 6 Missouri Rep. 302. Whilst in Massachusetts, Rhode 
Island, Pennsylvania and New Hampshire, the decisions prepon- 
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derate in favor of the validity of these stipulations for a release. 
65 Pick. R. 28. Angell on Assignments, 112. 2 Bin. 176. 
Ib. 338. 5 New Hamp. 113. 

And notwithstanding Judge Story, in his Commentaries on 
Equity Jurisprudence states, that a stipulation on the part of the 
debtor in an assignment, that creditors taking under it shall re- 
lease and discharge him from all farther claims beyond the pro- 
perty assigned, will, itseems, be valid and binding, §1036; and 
that in Halsey vs. Whitney, (1 Mason’s Rep. 226,) the same em- 
inent Jurist ruled, in obedience to what he considered the au- 
thority of previous decisions, the same doctrine, yet it is very 
evident, that on principle, his own opinion was adverse to the 
validity of these stipulations. 

For in the case in Mason, (decided in 1826,) he says, that 
the objection struck him with great foree; for that when the 
debtor stipulates for a release, he surrenders nothing except up- 
on his own terms. He attempts to coerce his creditors by with- 
holding from them all his property, unless they are willing to 
take what he pleases to give, or is able to give in discharge of 
their debts. ‘There is certainly a delay, and if the assignment 
be valid, to some extent, a defeating of their rights. Has it not 
a tendency to obstruct the common rights of the creditors? Is 
not its design to prevent creditors from receiving compensation 
out of the debtor’s property, without yielding up some portion of 
their debts, and conferring on him a substantial benefit which he 
has no legal claim to demand? 

Chief Justice Marshall, in Broshear vs. West and others, decid- 
ed by the Supreme Court in 1833, (7 Peters, 608,) seems to 
yield his own convictions to what he regarded as the tone of 
authority. He observed that the objection to a stipulation for a 
release is certainly powerful, as its tendency is to delay creditors. 
The weight of this argument he acknowledged he felt, and con- 
fessed that he was far from being satisfied that, upon general 
principles, such a deed ought to be sustained. 

The name of Chancellor Kent may undoubtedly be arrayed on 
the other side of this controversy. 2 Kent’s Com. 532, et seq. 
and notes, 5th edition. Among other proofs of his bias, he speaks 
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of the case of Harvies vs. Richardson, (New Hampshire,) as on 
the Jax side of the question. 

There isa great dearth of English adjudications upon this 
subject, owing to the fact, that in consequence of their bankrupt 
laws, such assignments are rarely, if ever, rendered necessary. 
Precedents from that country are entitled to little weight here— 
the bankrupt system being a private policy with the British Par- 
lament and people. 

Judge Southerland, in Shever vs. Wakeman, (11° Wend.) said, 
“ Let the embarrassed debtor assign his property to whom he 
pleases, but let the assignment be absolute and unconditional ; 
let it not extort from the fears and apprehensions of creditors or 
any of them, an absolute discharge of their debts as the consid- 
eration for a partial surrender; let it not convert the debtor into 
a dispenser of alms to his own creditors; and above all, let 
it not set up his favor and bounty at auction, under the cover of a 
trust to be bestowed to the highest bidder.” 

It may be suggested that such stipulations are at most but pro- 
positions to the creditors, which they are free to accept or reject. 
. But the obvious answer to this is, that gaming and usurious 
borrowing are voluntary transactions, still they are discounte- 
nanced by the law. Is not the creditor under these assignments, 
under equal moral duress with the unfortunate victim of usury ? 

Well may one question, therefore, with the very able Court 
in Missouri, whether debtors should be allowed, by these contri- 
vances, to make bankrupt laws for themselves, notwithstanding 
the legislative bodies, both Federal and State, have declined to 
pass such laws, relieving them from their liability to pay their 
just debts, and whether these stipulations are not against the let- 
ter and spirit of the Statute of Frauds, and contrary to the gen- 
eral policy of our laws, as well as to sound views of morality and 
common honesty. 

Besides, while conveyances of the whole of his property by a 
| debtor on such terms, have been held as admissible and valid, 

with respect to these composition deeds, a trust of a part only of 
the debtor’s property, on condition that the creditors should give 
a release for the residue, is considered much more objectionable 
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and pernicious. Leaving vs. Binkerhoff, 5 John. Ch. R. 329. 
This deed does not purport to extend to all the property, real 
and personal, of the grantor, and, non constat, that he had no 
other property. He might have had other and sufficient proper- 
ty, both real and personal; that conveyed might not have paid 
but a small part of the respective debts, and yet the creditors 
were not entitled to receive a cent, unless they relinquished the 
residue of their debts. Chancellor Kent presumed just such a 
condition in the case cited, to be oppressive and void, inasmuch 
as the assignment was not general of all the property, but only 
of a specified part. 

[5.] The trustee, however, having ratified the assignment by 
accepting the trust, it does not lie in his mouth to deny its valid- 
ity. He is clearly estopped from calling in question the legality 
of the conveyance. It is for the creditors, and not for the parties 
to the instrument, to contest the privilege here assumed by the 
debtor, of dictating terms to his creditors, and postponing such 
as will not accede to them. And here we leave this question. 
A deed void as to creditors may, nevertheless, be good between 
the parties. 

How far the provision in the deed appropriating whatever sur- 
plus might remain, if any, to those creditors who refused to re- 
lease within the prescribed limit, might affect this principle, if at 
all, I have not had time, nor do I deem it necessary to examine. 
Independent of any express provision to this effect, a Court of 
Equity would, I apprehend, decree whatever surplus might re- 
main to those creditors who had not acceded to the deed. 7 
Peters, 608. 

[6.] Another specification under the fourth head is, that this 
is a creditor’s bill, and that no such proceeding can be maintain- 
ed according to the laws and Constitution of this State, guaran- _ 
teeing to parties the right of trial by Jury. This is the secoud 
time that this argument has been pressed upon the Court during 
the present term. 

We confess we do not feel the force of this objection. Thir- 
ty years’ experience at the bar, enable me to bear testimony, not 
only to the convenience and absolute necessity of such proceed- 
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ings, but also to their entire, practicability. Bills of this charac- 
ter are brought daily in every Circuit in the State, by creditors 
against executors and administrators, or vice versa, for the proper 
administration of the assets of the estate, in which the rights of 
all parties are finally settled by the decree. Under these Chan- 
cery proceedings all questions of law are referred to the Court, 
and all matters of fact are passed upon by the Jury, and as was 
held by this Court in the Macon & Western R. R. Co. vs. Parker, 
(9 Ga. Rep. 377,) where this whole doctrine is elaborately inves- 
tigated, there are many cases growing out of insolvencies by in- 
dividuals and corporations, where proceedings in the nature of 
creditor’s bills are indispensably necessary. ‘There is no other 
mode to reach and dispose of the entire merits. 

[7.] The fifth specification is, that the complainant has an ade- 
quate remedy at Common Law, and that he has not presented such 
a case as will entitle him to theinterposition of a Court of Equi- 
ty. Without relying on the statement in the bill, that the com- 
plainant has been informed and believes it to be true, that if he 
were to levy his execution on the property of the defendant, that 
he should be delayed in bringing the same to sale, and when sold, 
the proceeds thereof would be claimed by older executions 
against the defendant, I would remark, that trusts like this are, 
in a peculiar sense, the objects of Equity jurisdiction. | 

[8.] For although at Law there may, under some circumstan- 
ces, be a remedy for the creditors, that remedy is often very in- 
adequate as a measure of full relief. On the other hand, Courts 
of Equity, by their power of enforcing a discovery and account 
from the trustees, and of making all the creditors, as well as the 
debtor, parties to the suit, can administer entire justice and dis- 
tribute the whole funds in their proper order, among all the claim- 
ants, upon the application of any of them, either on his own be- 
half, or in behalf of himself and all other creditors. 2 Story’s 
Eq. Jur. §1037, and cases cited. 

[9.] Besides it is an established rule of the Court of Chancery, 
~ that when a trust fund is in dangerof being wasted or mfisap- 
plied, it will interfere on the application of those interested. in the 
fund, and by the appointment of a receiver, or in some other 
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and pernicious. Leaving vs. Binkerhoff, 5 John. Ch. R. 329. 
This deed does not purport to extend to all the property, real 
and personal, of the grantor, and, non constat, that he had no 
other property. He might have had other and sufficient proper- 
ty, both real and personal ; that conveyed might not have paid 
but a small part of the respective debts, and yet the creditors 
were not entitled to receive a cent, unless they relinquished the 
residue of their debts. Chancellor Kent presumed just such a 
condition in the case cited, to be oppressive and void, inasmuch 
as the assignment was not general of all the property, but only 
of a specified part. 

[5.] The trustee, however, having ratified the assignment by 
accepting the trust, it does not lie in his mouth to deny its valid- 
ity. He is clearly estopped from calling in question the legality 
of the conveyance. It is for the creditors, and not for the parties 
to the instrument, to contest the privilege here assumed by the 
debtor, of dictating terms to his creditors, and postponing such 
as will not accede to them. And here we leave this question. 
A deed void as to creditors may, nevertheless, be good between 
the parties. 

How far the provision in the deed appropriating whatever sur- 
plus might remain, if any, to those creditors who refused to re- 
lease within the prescribed limit, might affect this principle, if at 
all, I have not had time, nor do I deem it necessary to examine. 
Independent of any express provision to this effect, a Court of 
Equity would, I apprehend, decree whatever surplus might re- 
main to those creditors who had not acceded to the deed. 7 
Peters, 608. 

[6.] Another specification under the fourth head is, that this 
is a creditor’s bill, and that no such proceeding can be maintain- 
ed according to the laws and Constitution of this State, guaran- . 
teeing to parties the right of trial by Jury. This is the secoud 
time that this argument has been pressed upon the Court during 
the present term. 

We confess we do not feel the force of this objection. Thir- 
ty years’ experience at the bar, enable me to bear testimony, not 
only to the convenience and absolute necessity of such proceed- 
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ings, but also to their entire, practicability. Bills of this charac- 
ter are brought daily in every Circuit in the State, by creditors 
against executors and administrators, or vice versa, for the proper 
administration of the assets of the estate, in which the rights of 
all parties are finally settled by the decree. Under these Chan- 
cery proceedings all questions of law are referred to the Court, 
and all matters of fact are passed upon by the Jury, and as was 
held by this Court in the Macon & Western R. R. Co. vs. Parker, 
(9 Ga. Rep. 377,) where this whole doctrine is elaborately inves- 
tigated, there are many cases growing out of insolvencies by in- 
dividuals and corporations, where proceedings in the nature of 
creditor’s bills are indispensably necessary. ‘There is no other 
mode to reach and dispose of the entire merits. 

[7.] The fifth specification is, that the complainant has an ade- 
quate remedy at Common Law, and that he has not presented such 
a case as will entitle him to theinterposition of a Court of Equi- 
ty. Without relying on the statement in the bill, that the com- 
plainant has been informed and believes it to be true, that if he 
were to levy his execution on the property of the defendant, that 
he should be delayed in bringing the same to sale, and when sold, 
the proceeds thereof would be claimed by older executions 
against the defendant, I would remark, that trusts like this are, 
in a peculiar sense, the objects of Equity jurisdiction. | 

[8.] For although at Law there may, under some circumstan- 
ces, be a remedy for the creditors, that remedy is often very in- 
adequate as a measure of full relief. On the other hand, Courts 
of Equity, by their power of enforcing a discovery and account 
from the trustees, and of making all the creditors, as well as the 
debtor, parties to the suit, can administer entire justice and dis- 
tribute the whole funds in their proper order, among all the claim- 
ants, upon the application of any of them, either on his own be- 
half, or in behalf of himself and all other creditors. 2 Story’s 
Eq. Jur. §1037, and cases cited. 

[9.] Besides it is an established rule of the Court of Chanpery, 
- that when a trust fund is in danger of being wasted or mfisap- 
plied, it will interfere on the application of those interestedjin the 
fund, and by the appointment of a receiver, or in somée other 
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mode, secure the fund from loss. Ibid, §836. 5 Ala. Rep. 
525. 

[10.] And do not the allegations in the bill establish conclu- 
sively’that the trust fund was in the most imminent danger of be- 
ing entirely wasted, or placed beyond the reach of the cestui que 
trust? It was the plain duty of the trustee under the deed, to 
take possession of the property, and sell it as soon as practicable, 
collect the debts, and appropriate the entire fund, as the instru- 
ment required. Instead of this, he allowed the assignor from 
the time of the execution of the deed tothe period of his death, 
to keep the property in his own possession, and to appropriate 
the same to his own use, as if the deed had never been made, 
and even to sell and otherwise dispose thereof at his pleasure. 
And that since the death of the debtor, the trustee has suffered 
his widow and other persons to retain said trust property, and to 
receive and appropriate the rents, issues and profits accruing 
therefrom, the annual income of which is worth some $8,000. 
The bill further charges, that Daniel McDougald died insolvent, 
and that Robert B. Alexander, the co-trustee, has departed this 
life, leaving his estate unrepresented ; that the administrator of 
the assignor in Alabama, is proceeding to dispose of so much of 
the trust property as is situate in that State, and thus impair its val- 
ue by creating conflicting titles thereto, and thus by the negligence 
of the surviving trustee, there is great danger that said trustproper- 
ty will be wasted and diverted from the objects of the trust. The 
bill does not allege that the surviving trustee is insolvent, but in 
addition to the charge of negligence and gross misconduct, it 
exhibits prima facie proof of very heavy pecuniary responsibilities 
on the part of the trustee, from which danger may be apprehend- 
ed. The complainant, shortly after the death of Alexander, 
knowing as he did, that Jones had never attempted to execute 
the trust, or taken any care or control of the property, or mani- 


. feste1 any disposition to do so ; and seeing the scattered and ex- 


posed condition of the property; the waste and injury that had 
already accrued to the same, and that would continue for want 
of someone to protect and manage it; and also the adverse 
interest of the trustee, he being himself acreditor of McDougald 
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applied to Jones and requested him to surrender the trust and 
unite with the complainant in selecting some fit and suitable per- 
son to be appointed in his stead, who would promptly and faith- 
fully execute the trust according to the provisions of the deed. 
But he positively refused to accede to the proposition, and on the 
contrary asserted his determination to hold on to the trustee- 
ship, and insisted on his rights to control said trust. 

And by this course of procedure, the whole effect of the as- 
signment was, to keep the creditors from the pursuit of the debt- 
or during his lifetime, and of his estate since his death, hy the 
means the law had provided. ‘This was the perversion of the 
trust to an unjust and improper purpose, and was a plain viola- 
tion, of his duty as trustee. If the trustee omits to act when 
duty requires him to be active, or if he is wanting in necessary 
care and diligence in the due execution of the trust which he 
has undertaken, a Court of Equity willinterpose. 10 4la. R. 185. 

[11.] But it is said that the complainant has not relinquished 
his judgment lien. By asserting his rights under the deed, it is 
a virtual waiver of his legal lien. At any rate, it will be time 
enough to resist its pretensions to priority of payment, when the 
fund is distributed, should the attempt be then made to enforce it. 

[12.] It is further objected, that no right has vested in the 
complainant, because the creditors never assented to the deed. 

It is now a well settled principle, both in the English and 
American law, and sustained by numerous authorities, that where 
the conveyance is made directly to the creditors, their assent 
must be given at the time of the assignment, as it requires the 
agreement of two parties to make a contract. Butif the assign- 
ment (as this was) be to trustees for the use of the creditors, 
the legal estate passes and vests in the trustees, and Chancery 
will compel the execution of the trust for the benefit of the cred- 
itors, though they be not at the time assenting and immediate 
parties to the conveyance. See Hendricks vs. Robinson, 2 Johns. 
Ch. Rep. 307, 708, and the series of cases there referred to, and 
to.which may be added, the case of Picklock vs. Syster, 3 Maule and 
Selwyn, 371, and Bruin vs. Mentum, 2 Gallison, 557. 
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[13.] Deeds of trust are often made, not only for the benefit 
of persons who are absent, but even for persons who are not in 
being. And no expression of the assent of the persons for 
whose benefit they are made, has ever been required as prelimi- 
nary to the vesting of the legal estate in the trustee. Such trusts 
have always been executed on the idea, that the deed was com- 
plete when executed by the parties to it; and real creditors are 
rarely unwilling to receive their debts from any hand which will 
pay them. Their assent to the assignment will be presumed 
unless their dissent be expressed. Brooks vs. Marbury, 11 
Wheat. Rep. 78. Worth vs. Turner, 9 Serg. & Rawle, 224. 
DeForest vs. Bacon, 2 Conn. Rep. 633. 

[14.] But this rule in Chancery, seems to have been made 
subject, to borrow the language of Judge Kent, to some “ em- 
barrassing qualifications,” namely: that if the creditors are not 
parties or privies to the deed, and the trustees have not dealt 
with them in pursuance of its provisions, the deed is regarded 
as a mere disposition between the debtor and the trustee for his 
own accommodation—that it operates as a power merely to 
the trustee, and is revocable by the debtor. Acton vs. Woodgale, 
2 Mylne and Keen, 492. Page vs. Brown, 4 Russ. 6. Wallwin 
vs. Coutts, 3 Meriv’s. Rep. 707. Ganard vs. Lord Lauderdale, 3 
Simon’s Rep. }. Ibid, 14. Maber vs. Hobbs, 2 Young & Coll. 
317, 327. 2 Story’s Eq. Jur. §§972, 1036, a. 1044, 1045, 
1046, 1196. And Wallwyn vs. Coutts, (3 Meriv. 707,) decided 
in 1815, seems to be referred to as the foundation of this modern 
doctrine. .The case contains only the facts and the order of 
Chancellor Eldon, and occupies altogether, only a half page in 
the original Report. 

Waiving for the present, the inquiry, how far the Courts in 
this State would be bound by the foregoing principle, I propose 
to test the case under discussion by it. 

Vice Chancellor Shadwell was counsel in the cause in Meri- 
vale; and in deciding subsequently the case of Ganard vs. 
Lord Lauderdale, he stated the principle deducible from Wall- 
wynand Coutts ; and that is, that where there is an actual settle- 
ment made for vesting an estate or stock in trustees for volun- 
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teers, their legal character being complete, the persons who 
have the legal character are trustees for the volunteers, who 
may claim as cestui que trusts, against the trustees under the deed ; 
and that where without the privity of any one, without considera- 
tion, and without notice to any creditor, a person makes disposi- 
tion between himself and trustees for payment of debts, he is 
merely directing the mode in which his own property shall be 
applied for his own benefit ; in other words, the arrangement by 
the debtor is made without communication with any one, either 
trustee or creditor, and merely for his own convenience, in which 
no other person has acquired any vested interest, and therefore» 
it cannot be enforced against him or his trustees; and he may 
alter the trusts as he pleases, or otherwise dispose of the property. 

The Vice Chancellor asserted, that there was no conflict be- 
tween this case and that of Ellison vs. Ellison, (6 Ves. 662,) and 
Pulontoft vs. Pulontoft, (18 Ves. 99,) in which Lord Eldon held, 
that where atrust is once created and accepted, itis irrevocable, 
and itis not competent to defeat it. 

Upon the principles of this case, then, did not the assignees 
take the legal title to the property ; and would not the English 
Courts, upon their own principles, have enforced this trust for 
the benefit of the creditors ? 

[15.] Independently of all this, the deed recites the nominal 
consideration of one dollar; and it appears that the assignee is 
himself a creditor. Now, the amount of the consideration being 
immaterial, and the relation of debtor and creditor subsisting be- 
tween the parties, and the object of the transfer being the pay- 
ment of the creditors, is not all this sufficient to sustain the con- 
veyance? An assignment to creditors or to individuals for the 
benefit of certain creditors, cannot be said to be without consid- 
eration. 3 McLeun’s Rep. 177. And where the assignment 
has been once accepted by the assignee, the rights of the credit- 
ors become vested; and neither the subsequent renunciation, 
nor any other act of the parties to the instrument, can affect its 
validity. Seal vs. Duffy, 4 Burr. 274. 

But conceding that the debtor has the right to make the as- 
signment, when made without consultation with the creditors, 
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and without their knowledge, and before their interests became 
vested, has it been done in this case? 

[16.] It cannot be pretended that the death of McDougald 
would of itself operate as a revocation ; none of the cases go to 
that extent. Whethera deed executed, and accepted, and re- 
corded, could be revoked by an act in pais, is very questionable. 
But there is no fact of this sort to be arrayed in opposition to the 
deed, if true that the debtor retained possession of the property, 
receiving the income, and that he disposed ot some part thereof. 
All this was done, however, by the assent of the trustee. It is 
a ratification therefore, rather than an implied revocation of the 
conveyance. 

Galt vs. Dibrell, (10 Yerg. Rep. 158,) determines, that not- 
withstanding a trust for the benefit of creditors to whom the con- 
veyance has not been communicated, and who are not privies to 
the conveyance, merely operates as a power to the trustees, and 
is revocable by the debtor; yet, unquestionably the revocation 
must be made before the creditors have received the information 
and affirmed the trust. And this we hold to be an incontrover- 
tible position. See 2 Kent’s Com. 531, 532, 533. 1 Johas. 
Cas. 205. 12 Johns. Rep. 281. 2 P. Wms. 427. 1 Johns. 
Ch. Rep. 129. 

And in Robertson et al. vs. Sublett et al. (6 Humph. Rep. 313,) 
it is decided to be too late to revoke a trust deed after the cred- 
itors by their bill have adopted and affirmed its provisions. It 
then becomes obligatory for their benefit. 

After a careful and thorough examination of the multifarious 
points presented by the record in this case, we can see nothing 
that calls for a reversal of the judgment. 

I would simply add in conclusion, that the death of Mr. Al- 
exander, one of the trustees, after the acceptance of the trust by 
both, might possibly, at a future stage of this cause, render an 
application to the Court necessary to supply the vacancy, the 
deed not having provided that less than the whole number might 
act. It certainly cannot affect the validity of the assignment. 








